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Another crusade has begun in England, 
which, in our judgment, is wrong in princi- 
ple, and wholly devoid of reason. The move- 
ment has, for its object, the abolition of the 
action for breach of promise; and it has, we 
regret to acknowledge, assumed proportions, 
which are calculated to make the defenders of 
the action fear for its life. Suits for breach 
of promise are alleged to have become so 
numerous, that their influence is demoralizing ; 
and the justice, which all remedies are intro- 
duced to furnish, obtained by the action, has 
become insignificant in comparison with its 
demoralizing results. This style of reason- 
ing may captivate the minds of those who 
permit others to do their thinking for them, 
and who are impulsive in their conclusions; 
but the thoughtful demand something more 
tangible than such generalities before they 
lend their support to the advancement of radi- 
cal schemes like this. It is no argument that 
the movement has gained marked strength. 
Any movement which is plausible upon its 
surface, and manipulated by men of standing, 
will gather around it seeming strength. But 
before the process of demolition should be- 
gin, the question as to what will follow should 
be well considered. When the action for 
breach of promise is no more, what then? 
Will promises be more faithfully kept, when 
there is no power to enfere them? But itis 
said that there are so many suits, based upon 
mere sentiment, so many actions carried on 
by perjury, that it is better that the whole 
proceeding be wiped out, than that it should 
be permitted to continue an instrument of in- 
justice. The same argument might apply to 
actions for libel, slander and malicious prose- 
cution. They are based upon what is termed 
“‘sentimentalism.’’ As for perjury, it is lia- 


ble to be committed in actions for breach of. 


any contract. It is said that no gction need 

exist to enforce true love. True, but how 

many base men there are who have entrapped 

unwary women under promises to marry them 

and who have been forced to comply with the 

demands of justice, only by the dangers of 
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public exposure, incident to the remedy. 
Take away the safe-guard,and the results will 
be productive of sorrow. 





Marriage has always been the ward of the 
law. No other civil contract has been im- 
pressed with its indissoluble quality. No re- 
straint upon the formation of the marriage 
relation has ever been tolerated by the law. 
All obstacles to its encouragement have been 
removed ; but now comes this sweeping move- 
ment which would allow intriguing meh of 
property to entrap women into promises of 
marriage, injure their prospects in other di- 
rections, then abandon them, only to create 
for them doubtful reputations; and, lastly, 
behind the scenes, engage in disgusting rail- 
lery and congratulations upon the generosity 
(to them) of these English sentimentalists. 

We see nothing rational in this movement. 
If marriage is to be encouraged, the steps to 
the formation of the relation deserve to be 
regarded with the same favor. If marriage 
is dissoluble only by the decree of the law, 
why should the parties to the promise to form 
the relation, be at liberty to rescind it, at the 
individual pleasure of either? A close in- 
spection of the records will reveal the fact 
that in no class of actions have the claims of 
the prosecutors been sustained more often by 
juries. This fact demonstrates that these 
actions are, as a rule, brought for cause more 
than any other. When one makes a promise 
to marry, he knows the consequences of its 
breach. He makes it with open eyes. If 
anything happens afterwards which compels 
him to repent of his action, it may afford him 
a complete defense. In every particular, the 
law is in that condition in which complete 
justice will be done to all parties and that is 
all that any person can require. 





The Albany Law Journal recently took oo- 
casion to say ‘‘that the community are growing 
very tired of lawyers,’’ and we are glad that 
we can agree with at least one sentiment of 
our cotemporary. But it says that ‘ for this 
our system of unwritten law is chiefly to 
blame. ’’ From this sentiment we are 
obliged to dissent. Our cotemporary is now 
making one of its Herculean efforts to secure 
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the codification of the law. With its usual 
narrow-mindedness, it can see nothing pro- 
ductive of good in the preservation of the 
law, which has been the growth of centuries, 
in its present form. It would furnish us 
the law in the form which distinguishes 
those books which are sold everywhere 
to make every citizen his own legal adviser 
and give every thin-brained and conceited 
youth in the state the impression that the 
perusal and committal to memory of the 
matter contained in two or three volumes 
would fit him for practice at the bar and com- 
petition with the older practitioners. The 
bar has become over crowded. Every effort 
has been made to relieve it of the annual in- 
flax. The difficulty of admission has been 
increased. The examinations have been 
made more stringent. Longer terms of study 
have been required. Every expedient has 
been adopted tocheck theincrease which 
means trouble to the older men and misfor- 
tune to the. new ones. The goal has been 
placed as far away as possible; but codifica- 
tion would sweep away the safeguards, the 
moment it is finished. In those states where 
the common law remains in its pristine vigor, 
the ablestand most conscientious bar is to 
be found. As codification has proceeded the 
ability of the bar has been on the wane. Year 
by year while rapid strides of progress have 
been made in every other department of life, 
the able representatives of the bar have been 
giving place to mediocrities, while the popu- 
lar distrust of theirintegrity has been grow- 
ing. It commenced with the movement for 
codification, and its growth has been com- 
mensurate with the success of that move- 
ment. And our cotemporary has the unchar- 
tableness to ascribe this popular weariness 
to the want of the very thing which has con- 
tributed to it. Legistative ‘‘tinkering’’ with 
the lawhas never met with the approval of 
the masses. Except as we have already shown, 
the popular uneasiness is due chiefly to three 
causes, (1) the unsatisfactory administration 
of justice in trial courts, (2) the decisions of 
courts of last resort turuing upon questions 
of mere trivialities and technicalities (which 
codification could not avoid) and (3) to the 
facility with which unlearned, dishonest and 
incapa ble men find their way into the profes- 
sion. Any one of these elementsis sufficient 

f itself, to excite popular prejudice. Our at- 





tention should be paid to their removal be- 
fore codification is commenced. The first 
and third we haverecently dwelt upon; we 
may have something to say upon the second 
eremany weeks elapse. If our cotempora- 
ry will join forces with us upon these issues, 
we may accomplish some pleasant results. 





There seems to be a conflict of opinion be- 
tween the Supreme Court of Missouri and In- 
diana in two very recently decided cases. In 
Atkinson v. Henry, decided by the former, it 
seems to be held that, where a husband exe- 
cutes a title bond te convey real estate of 
which he and his wife are tenants by entire- 
ties, and he transfers the note received for a 
portion of the purchase money to her, and 
she thereupon expresses herself as satisfied 
with the sale, and subsequently collects the 
the note and appropriates the proceeds to her 
own use, her interest in the estate is not af- 
fected by her conduct; but the purchaser ac- 
quired the husband’s interest only. The hus- 
band has no separate interest, and we can not 
understand how the court could sustain the 
agreement as to him and not as toher. The 
latter court in Dodge v. Kinzy, (the opinion 
in which we publish in fall next week) 
holds that a statute forbidding a married 
woman to become surety for another, but 
vesting her with all the rights of a feme sole 
otherwise as to her property, avoids a mort- 
gage executed by husband and wife upon 
land held by both by entireties, for his debt 
is absolutely void as to both, her conveyance 
being void by the statute, and his being in- 
operative because nothing but a joint valid 
conveyance can affect the estate at all. Still 
it seems to us that even in this case, the mort- 
gage should have been sustained during the 
husband’s life, and absolutely, if he became 
the survivor. But we cannot reconvile the 
two decisions. Each seems to have one fea- 
ture, opposed to what we have sic! sup- 
posed to be the law. 
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LIQUIDATED DAMAGES AND PENAL- 
TIES. 





It is usual for parties to a contract to agree 
beforehand as to the amount of damages to 
be paid by the one violating the terms of the 
contract. Such damages are called liquida- 
ted, stipulated or stated damages. When 
such agreements are lawful, the amount 
agreed upon by the parties determines the 
amount which can be recovered for breach of 
the contract. But when the law does not 
sanction the agreement to pay liquidated 
damages, the amount agreed upon is a pen- 
alty, intended to secure the fultillment of the 
terms of the contract, or the payment of such 
actual damages as the plaintiff could prove. 
Whether the amount determined on by the 
parties is to be regarded as a penalty or stip- 
ulated damages is a question that frequently 
gives the court considerable trouble in decid- 
ing. 

In determining whether a sum designated 
by the parties as damages for breach of the 
contract, is to be regarded as liquidated dam- 
ages or a penalty, courts usually base their 
decision upon the consideration of three 
points: (1) the language of the contract; 
(2) its subject-matter; and, (3) the inten- 
tion cf the parties.1_ However, it seems well- 
settled that when the language of the con- 
tract is inconsistent with either its subject- 
matter or the intention of the parties, the lan- 
guage will be disregarded.? 

In Kemble v. Farran, the contract express- 
ly stated that the party failing to perform his 
agreement or any part therecf should pay to 
the other party the sum of $1,000, and this 
sum was declared by the parties to be ‘‘liqui- 
dated and ascertained damages, and not a 
penalty or a penal sum, or in the nature there- 
of.’ The language employed was certainly 
strong enough to entitle the plaintiff to the 
full amount of damages, but on trial, a ver- 
dict was given for $750. A motion was made 
to increase it to the stipulated sum, but the 


12 Sedg. on Dam., 215. 

2 Horner v. Flintaff, 9 M. & W. 678; Kemble v. Far- 
ren, 6 Bing. 141; Shiell v. McNitt, 9 Paige, 101; Shreve 
v. Breveton, 51 Pa. St. 175; Betts v. Birch, 4 H. & N. 
506; Bonsal v. Byrne, Ir. R.1 C. L. 576; Thorough- 
good v. Walker, 2 Jones L. 15; Grand Trunk Co. v. 
Phillips, 28 Wall. 471; Bright v. Rowland, 3 How. 
(Miss.) 398; Moore v. Platte Co., 8 Mo. 467; Lamp- 
man vy. Cochran, 16 N. Y. 275. 





court held the sum to be a penalty, and re- 
fused to disturb the verdict. This decision 
was based upon the ground that the contract 
contained several stipulations, of various de- 
grees of importance, and by its terms pro- 
vided that the sum agreed upon was for the 
breach of any one of these stipulations, al- 
though the actua) damage for some of the 
breaches could be easily determined. This 
opinion has given rise to a rule of construc- 
tion which is stated by Story in the following 
words: ‘‘Where a sum certain is stipulated 
to be paid for the breach of any one of sev- 
eral covenants the sum, although called stip- 
ulated damages, shall be construed to be a 
penalty, if damages for the breach of any one 
of the covenants is capable of being ascer- 
tained by a jury.’’® 

The doctrine enunciated in Kemble v. Far- 
ran has been questioned by several courts 
whose opinions are entitled to much respect. 
In Brewster v. Edgerly,* Gilchrist, J., says: 
‘*With all deference and respect to the learned 
and able judges by whom the case of Kemble 
v. Farran, and others like it, were decided, 
we can not accede to the correctness of those 
decisions, both because they seem to us in- 
equitable to the parties where an agreement 
is free from fraud and illegality, and because 
we think that the substitution of an agree- 
ment made by the court for the parties in 
place of their own intention, tends to render 
private contracts dangerously uncertain in 
their effects.’” And in Atkins v. Dinnier,® 
Baron Parke thought that the rule of law laid 
down in Kemble v. Farran, was somewhat 
stretched when the court held that the parties 
to the contract meant penalty when they said 
liquidated damages; but as a rule the deci- 
sion in the case of Kemble v. Farran is cited 
with approval.® It is evident from consult- 
ing the above cited cases that the words of 
the contract do not always determine 
whether the sum agreed upon by the 
parties as damages fur breach of the 


82 Story on Cont., 658. See also Edwards v. Wil- 
liams, 5 Taunt. 247; Crisdel v. Bolton, 3 C. & P. 240; 
Boys v. Ancell, 5 Bing. (N. C.) 390; Beckham vy. 
Drake, 8 M. & W. 846; 2 Sedg. un Dam. 161, note and 
cases cited. 

413 N. H., 275. 

5 4 Exch., 776. 

6 Heard v. Bowers, 23 Pick. 455; Cotheal v. Tal- 
madge, 9 N. Y. 551; Pierce v. Jung, 10 Wis. +5; Dua- 


| kin v. Williams, 17 Wend. 447. 
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contract is to be regarded as liquida- 
ted damages or a penalty, and if the parties 
call the sum liquidated damages when, by the 
rules of construction as laid down by the 
courts, it should be regarded as a penalty, 
the words of the parties will be disregarded 
and the sum considered a penalty. However, 
when the parties have called the fixed sum a 
penalty, a penal sum or foifeiture, the courts 
generally follow the language of the parties, 
and very seldom consider the sum as liqui- 
"dated damages.? In Taylor v. Landiford, 
Marshall, C. J., says: ‘‘Much strong- 
er is the inference in favor cf its being 
a penalty when it is expressly reserved 
as one. The parties themselves denom- 
inated it a penalty, and it would require 
very strong evidence to authorize the 
court to say that their own words do not ex- 
press their own intention.’’ In Colwell v. 
Lawrence, the plaintiff's assignors were by 
the terms of the contract to build and place 
on board a steamboat to be farmished by the 
defendants, two steam engines cf the descrip- 
tion specified, for the price of $800, ‘‘and to 
have the same completed ready for steam on 
or before the 15th cf Oct., next, under a for- 
feiture of $100 per day, «fter the above date 
until it is completed, as above.’’ Woodruff, 
J., in giving the opinion of the court says: 
‘The contract declares this provision to be a 
forfeiture. It must then be so treated, and 
the parties be deemed to have so intended 
unless the agreement plainly indicates the con- 
trary. The general rule requires that what 
the parties themselves prescribed as a for fei- 
ture shall be so treated.’’ 

The reason why courts are more ready to 
follow the language of the contract, when the 
designated sum is called a ‘‘penalty’”’ than 
when it is called liquidated damages is be- 
cause there is a strong tendency to regard the 
sum designated as a penalty, and, if it be pos- 
sible, by any reasonable construction, to 
make it such it will be done.® 

However, a few cases hold that even the 
word penalty is not always biading on the 

7Smith v. Dickenson, 3 B. & P. 630; Colwell v. 
Lawrence, 38 N. Y. 71; Taylor v. Landiford, 7 Wheat. 
18; Henry v. Davis, 123 Mass. 345; Smith v. Wain- 
wright, 24 Vt. 97; Higginson v. Wild, 14 Gray, 165; 
Richards v. Edick, 17 Barb. 260; Powell v. Bur- 
roughs, 54 Pa. St. 329; Hahn v. Horstman, 12 Bush. 
249; Gower v. Saltmarsh, 8 Mo. 271. 


8 Shute v. Taylor, 5 Met. 67; Moore v. Platte Coun- 
ty, 8 Mc. 67. 





court. In Dwinel v. Brown,’ the court say : 
‘‘The words ‘penalty’ ‘forfeiture,’ or ‘liquid- 
ated damages,’ are not conclusive, and the 
court will examine the other provisions of the 
contract, its subject matter, the situation of 
the parties and the course and usages of trade, 
as well as this particular language, and gath- 
er the intention of the parties from the whole, 
taken together. If it is impossible or difficult 
to compute the actual damages, the use of the 
word penalty will not prevent the court from 
regarding the sum named as liquidated dam- 
ages.” 

In Sainter v. Ferguson,’ the defendant 
bound himself not to practice at M, or within 
seven miles therecf, ‘‘under a penalty of 
$500,’’ and it was held that the $500 was not 
a penalty but liquidated damages. Coltman, 
J., in this case makes use cf the following 
language: ‘‘Although the word penalty, 
which would prima facie exclude the notion 
of stipulated damages as used here, yet, we 
must look at the nature of the agreement and 
the surrounding circumstances to see whether 
the parties intended the sum mentioned to be 
a penslity or stipulated damages. Consider- 
ing the nature of this agreement, and the dif- 
ficulty the plaintiff would be under in show- 
ing what specific damage he has sustained 
from the defendant’s breach cf it, I think we 
can reasonably construe it to be a contract 
for stipulated and ascertained damages.”’ 

Sometimes the parties make use of both 
terms, and in such cases the courts will re- 
gard the fixed sum as a penalty or liquidated 
damages according to the nature of the con- 
tract. In Davis v. Penton,“ where an agree- 
ment had been entered into, not to carry on 
the business of a surgeon, with a clause pro- 
viding that both parties were bound to each 
other, ‘‘in the penal sum of $500, as, and by 
way of liquidated damages,’’ the court held 
that the contract provided for a penalty, and 
not for stipulated damages. But in an- 
other very similar case, the penal sum 


9 54 Me. 468, Court cited; Fletcher v. Dyche,2 T. R. 
32; Astly v. Weldon, 2B. & P.346; Kemble v. Far- 
ran, 2 Bing. 141; Lynde v. Thompson, 2 Allen, 456; 
Bayley v. Peddie, 16 N. Y. 469. 

107M.G. &8. 716. See also, Pierce v. Fuller, 8 
Mass. 226; Broad v. Jollyfe, Cro. Jac. 596; Davis v. 
Mason, 5 D. & E. 70; Whitefield v. Levy, 35 N. J. 149; 
Chamberlain v. Bagley, 11 N. H. 234. 

ll 6 B. & C. 216. 
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was held to be liquidated damages.!? 
Another rule that is frequently fullowed by 
courts in distinguishing between a penalty 
and stipulated damages, is that when the 
agreement is in the alternative, to do or re- 
frain from doing some particular thing, or 
pay a given sum of money, the court will hold 
the party failing to have had his election and 
compel him to pay the money.!* However, 
this rule is not invariable, and we think just- 
ly; for the same objection may be made to 
an alternative contract as to any other. It 
may be just as unreasonable and inequitable 
as others, and could the mere making it an 
alternative contract take it out of the 
power of a court, the just and equitable 
rules that have arisen for the construc- 
tion of contracts would be of no avail. 
Consequently it has been held that on a 
promise to return certain bonds or pay a price 
greatly in excess cf their value,the sum agreed 
upon was a penalty, and not stipulated dam- 
ages.4* Andin Bell v. Fruit, the defend- 
ant agreed in a lease of lands to be bored for 
oil, to begin operations within a fixed time, or 
to pay the lessor $25 per annum until the 
work should commence. In an action on this 
contract, it was held that the agreement pro- 
vided for a penalty. Under this rule come 
those cases where one of the parties agrees to 
sell out his business and not to carry on the 
same business within a certain distance under 
a penalty in case of breach. Asa general rule, 
it has been held that such agreements provide 
for liquidated damage;.1® 

Sometimes a contract is made with a for- 
feiture clause insuch form that the more 
nearly the party failiag to perform completes 
his contract, the greater wll be his loss and 
theless the damage tothe other party. In 
such a case it has been held that the forfeit- 
ure clause provided for a penalty. Thus in 


12 Chrisdee v. Bolton, 3C. & P. 249. But see also, 
Jacquith v. Hudson, 5 Mich. 123. 

138 2 Sedg. on Dam.; 3 Kuaim’s Eq. 277; Slosson v. 
Beadle, 7 John. 72; Gray v. Crosby, 18 Ib. 218; Has- 
brouck v. Tappen, 15 Id. 200; Fletcher v. Dyche, 2 T. 
R. 33; Lowe v. Peers, 4 Burr, 2225. 

14 Baird v. Tolliver, 6 Humph. 186. 

159 Bush. 257. 

16 Sainter v. Ferguson, 7 M. G. & S. 716; Chrisdee v. 
Bolton, 3C. & P. 240; Jacquith v. Hudson, 5 Mich. 
123; Rawlinson v. Clarke, 14M. & W. 186; Green v. 
Price, 13 Ib. 695; Nobles v. Bates, 7 Cow. 307; Smith 
v. Smith, 14 Wend. 468; Dakin v. Williams, 17 Ib. 447; 
Mott v. Mott, 11 Barb. 127. 








Davis v. Freeman,?’ one of the parties agreed 
to sell the other a certain amount of timber 
for one dollar and fifiy cents per thousand 
feet, one dollar to be paid as the timber was 
drawn, in supplies, to enable him to carry on 
the job, the remaining fifty cents in cash 
when all the timber was drawn. The con- 
tract provided that if the seller failed to draw 
all the timber sold he was to allow the fifty 
cents per thousand feet, to be settled, fixed 
and stipulated damages. Manning J. in de- 
livering the opinion of the court said: ‘‘If 
the contract had provided for the payment of 
fifty cents per thousand feet as liquidated 
damages for the timber not drawn, the case 
would be altogether different. For the near- 
er such a contract was completed, the less 
would be the damages. But the contrary 
would be the case as the contract is, if the 
fifty cents per thousand is to be regarded as 
liquidated damages and nota penalty. For 
the nearer the contract is completed the 
greaterarethe damages in case of failure. 
* * * The policy of the law will not permit 
parties:‘to make liquidated damages by calling 
it such in their contract which, in its nature 
is clearly a penalty, or forfeiture for non-per- 
forance. While it allows them in certain cases 
to fix their own damages, it willin no case 
permit them to evade the law by agreement.”’ 

The decision in this case would seem to in- 
dicate that when goods are sold on the install- 
ment plan, the contract giving the vendor the 
right to declare the contract void and all for- 
mer payments forfeited in case any install- 
ments were not paid when due, the contract 
does not provide for liquidated damages but 
a penalty and that the vendor must account 
to the vendee for all the prior payments less 
his actual damages, when he declares the con- 
tract void and again assumes possession of 
the goods. And in one case the Supreme 
Court of Michigan seemed to decide in ac- 
cordance with the theory.'* 

It is well settled that when the damages 
are uncertain or very difficult to ascertain, 
the damages agreed upon will be treated as 
liquidated if they be so called in the instru- 
ment. Thus, when the defendant agreed not 
to give his assistence or to communicate his 
knowledge ofa certain business to any per- 


1710 Mich. 188. 
18 Preston v. Whitney, 23 Mich. 260. 
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son whatever within acertain county under 
a forfeiture «f $4000 as liquidated damages, 
on breach of the contract he was held liable 
for the whole sum stipulated.19 So when 
one party agreed to convey certain property 
and the contract provided that in case of 
failure to perform the party failing should 
pay the other $1000 as damages, it was held 
to be a case where liquidatcd damages were 
provided for.?° 

It is important to note that the uncertainty 
contemplated in this rule is uncertainty as 
to extent and amount, and not as to the prop- 
er measure of damages, where the damages 
can be ascertained by calculation or meas- 
ured by some pecuniary standard, the rule 
will not apply and the fixed sum will be re- 
garded as a penalty.24_ Hence it follows that 
when the stipulated sum is to be paid on the 
non-payment «fa less sum made payable by 
the same instrument it will always be helda 
penalty, for the reason that the damage for 
non-payment of money is the legal interest 
for the time it is withheld.*? 

An sgreement in a mortgage providing that 
if any insta!lment be not paid when due the 
whole amount shall become due and payable 
at once, is an agreement for a penalty and if 
the installment intérest thereon and the costs 
of the proceeding to foreclose be paid, the 
mortgage does notcome due, until the full 
time expires.2* So, too an agreement in a pro- 
missory note to pay an attorney fee in case an 
action is brought to collect the note, has been 
held to provide for a penalty.** 

Detroit, Mich. Isaac N. Payne. 


19 Lange v. Werk, 2 Ohio St. 519. 

® Mundy v. Culver, 18 Barb. 336; see also— Williams 
v. Green, 14 Ark. 315; Holmes v. Holmes, 12 Barb- 
187; Daken v. Williams, 17 Wend. 447; Knapp v. Malt- 
sy, 13 1d. 587; 2 Greenleaf Ev. 213; Pierce v. Fuller, 8 
Mass. 222; Atkirs v. Kinnier, 4 Excheq. 776; Shiell v. 
MeNitt, 9 Paige, 101; Pierce v. Jung, 10 Wis. 30. 

21 2Sedg.on Dam. 258 Note E. see also People v. 
Leve, 19 Cal. 677; Bayley v. Peddie, 5 Sand. 192; Ber- 
rinkott v. Traphayen, 39 Wis. 219; McEntire v. Cagley 
87 la. 676; Noyes v. Phillips, 60 N. Y. 408. 

22 2 Sedg. on Dam. 248: Peinev. Weber, 47 Ill. 41; 
Tiernan v. Hinman, 16 Id. 400; Haldeman v. Jennings, 
14 Ark. 329; Curry v. Laver, 7 Burr. 470; Kun v. Mey- 
ers, 37 Ia. 351; Morse v. Rathbone, 42 Mo. 592. 

% Tiernan v. Hinman, 16 Ill. 400. 

* Gaar v. Louisville Bank. Co. 11 Bush 180; Wood 
v. North, 84 Pa. St. 407; Johnston v. Speer, 92 Id. 
228; Bullock v. Taylor, 39 Mich. 189. Contra; McEn- 
tire vy. Cagley, 37 Ia. 676. 
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LEGACIES GIVEN IN A PARTICULAR 
CHARACTER. 





IV. 

Lord Chelmsford once observed! that ‘no 
gift, however express, to unborn illegitimate 
children is allowed by law, nor under a gift 
good as to illegitimate children as a class will 
after-born illegitimate children be permitted 
to take;’’ and Lord Colonsay observed: 
‘*The testator could not by any form of words 
make an effectual bequest in favor of after- 
born children cf that marriage’’—a marriage 
with a deceased wife’s sister. But in more 
than one later case, without desiring to dero- 
gate from the rule stated in these general 
terms by Lords Chelmsford and Colonsay, 
the courts have held it did not apply in the 
case of a child en ventre sa mere. In Occles- 
ton v. Fullalove,? a testator had gone through 
the ceremony cf marrisge with his deceased 
wife’s sister. She had two daughters, C and 
E, by him, and atthe date of the will was 
pregnant of athird. The testator left a leg- 
acy in trust for his wife M L, and after her 
death for his reputed children, C and E and 
all other children which he might have or be 
reputed to have by M L, then born or there- 
after to be born. The third child en ventre 
sa mere at the date of making the will, but 
born during testator’s lifetime, and reputed 
to be his, was held to be entitled under this 
destination. This was the view of the major- 
ity of the Court of Appeal, Lords Justices 
James and Mellish, Lord Selborne dissenting. 
Lord Justice James said: “If the case had 
been the case f a child en ventre sa mere at 
h’s death, there might have been a great and 
perhaps an insuperable difficulty in attributing 
reputation of paternity in the male, while 
there was nothing but signs more or 
less visible cf a possible or probable parturi- 
tion expected of and by the female. But in 
this case it appears to me the very case is con- 
templated and provided for by the testator so 
far as he could by law provide forit. Be- 
tween the date cf the will and the time cf his 
death a child was with his knowledge born of 
the body cf the woman while she was living 
with him as his wife.’’ 


1 In Hill v. Crook, in the House of Lo R,6 
E. & I. App. 265 (1878). 
2 L.R.9 Ch. App. 147, (1878 ) 
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Lord Justice James discriminated between 
the case of a child in esse and one unbegotten. 
In the former case there could be no pretext 
for saying that the gift was an encourage- 
ment to immorality. His Lordship distin- 
guished the motive of the bounty and the con- 
sideration or inducement: ‘*The law does not 
pretend to deal with the motive of the testa- 
mentary bounty or any other bounty. The 
testator’s bounty is absolute and without con- 
trol as to motive.’’ In the later case of In re 
Goodman’s Trust,? the testatrix, who had 
married the husband of her deceased sister, 
made a bequest to ‘‘all and sundry her chil- 
dren by the said R P,’’ her reputed husband. 
She had two children by him, one born at the 
date of the will, the other after, buta few 
weeks before the testatrix death. There could 
be no doubt here as to the repute. Both chil- 
dren were held entitled. Sir George Jessel, 
M. R., said: ‘‘The principle of the decision 
of Occleston v. Fullalove, as I understand it, 
is this, that a gift by a testator or testatrix to 
one of his or her children by a particular per- 
son is perfectly good if the child has acquired 
the reputation of being such child as described 
in the will befvre the death of the testator. 
If so, this case clearly falls within it.’’ Ina 
still later case, Hill v. Crook,* a still further 
advance was made, and this case shows the 
extent to which the law will go, and beyond 
which it refuses te go, in allowing unborn il- 
legitimate children to come in under a bequest 
to children, or under any form of expression. 
In that case the bequest by the grandfather 
to the ‘‘children’’ of the union between a 
man and his deceased wif.’s sister was held 
to include a child en ventre sa mere at the 
date of the will, although not born until after 
the death of the testator. Vice-Chancellor 
Hall said: ‘It is clear that the testator, 
meaning as he did by the word ‘children’ the 
issue of that union, he must be taken to have 
meant to include a child en ventre sa mere. 
The only question is whether there is any 
ground in public policy which prevents such a 
child taking. I think there is not, for the child 
having been already procreated, there can be 
no encouragement to immorality in providing 
for it.’ Butas regarded achild who was 
both begotten and born after the testator’s 


3 L. R. 17 Eq. 844, (1874.) 
4L. RB. 8Ch. Div. 778, (1876.) 





death, although a child of the union counten- 
anced and intended to be favored by the tes- 
tator, it was held the child could not take, his 
taking being against the policy of the law. 

It seems to us that the stringency of the 
law might be still further relaxed. When a 
uuion pointed out and intended to be favored 
by the testator is recognised so far that the 
person holding the position of wife under it 
is entitled to take in the character of ‘‘wife’’ 
and the existing offspring as ‘‘children,’’ why 
should it not be recognised so that all the off- 
spring of it should be entitled to take as chil- 
dren? Ino the first case of Hill v. Crook, 
Lord Cairns said: ‘‘It appears to me that 
the terms ‘husband’ and ‘wife,’ ‘father’ and 
‘mother’ and ‘children,’ are all correlative 
terms. If a father kaows that his daughter 
has children by a connexion which he calls a 
‘marriage’ with a man whom he calls her 
‘husband,’ terming the daughter the ‘wife’ of 
that husband, I am at a loss to understand the 
meaning of language if you are not to impute 
to that same person, when he speaks of the 
children of his daughter, this meaning, that 
as he has termed his daughter and the man 
with whom she was living ‘wife’ and ‘hus- 
band,’ so also he means to term the offspring 
born of that so-called ‘marriage’ the children 
according to that nomenclature.’’ This rea- 
soning applies equally to the case of children 
unborn and unbegotten. If the testator 
means to term the offspring born of the 
so-called union ‘‘children’’ according to the 
nomenclature he has employed, so also does 
he mean to term the children to be born. So 
far as the intention of the testator is con- 
cerned, it is clear that the testator desires to 
recognize the union as a marriage, and all the 
results of the union future as well as present. 
Any limit given to his intention has merely 
the effect of punishing the innocent offspring. 
As regards the justification for limiting the 
effect of the testator’s intention, on the 
ground of public policy—viz.: the discoun- 
tenance to be shown to unlawful unions, that 
objection has been waived the moment that 
the union has been recognized as a marriage, 
to the extent of recognizing the woman as 
the ‘‘wife’’ and the existing children as ‘‘chil- 
dren,’’ and this is done when even the testa- 
tor has so recognized them. As regards the 
reason fur giving to bequests to illegitimate 
children effect in the case cf existing chil- 
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dren, that they are intended to provide for 
beings already in existence, this reason does 
not support all the decisions in the case of a 
child en ventre sa mere. The existence cf 
such an intention implies knowledge on the 
part of the testator that there was a child en 
ventre sa mere. This knowledge has not al- 
ways been required, for the bequest has 
been held good not only where the testator 
is the parent, in which case probably knowl- 
edge is to be presumed, but also where the 
testator is another than the parent, in which 
case knowledge most likely does not exist, 
and certainly is not to be presumed. 

In M’Laren on Wills,® it is said: ‘‘It does 
not appear that in any case a claim has been 
put forward in our courts on behalf of ille- 
gitimate children to the benefit of a designa- 
tive bequest ;’’ and there does not seem to 
have been any cases of that kind since the 
publication of the work. Indeed the Scot- 
tish reports are singularly barren of cases of 
the class treated of in this article. 

A recent case, in which persons were held 
entitled to a legacy given in a character 
which, strictly speaking, they did not possess, 
is that of Drylie v. Robertson,® where lega- 
cies given to ‘‘my second cousins’’ were held 
to be claimable by first cousins once removed, 
the term second cousins being commonly used 
to describe persons in the relationship, and 
the testator having himself in his will used it 
in describing a person who stood in this rela- 
tionship. 

A leading case on the subject of legacies 
given to a person in a particular character is 
that of Rishton v. Cobb.” The testator left 
certain stock to trustees upon trust ‘‘to au- 
thorize and empower Lady Fanny Campbell, 
widow of Major-General Sir Niel Campbell, 
to receive the dividends as they become due 
so long as she shall continue single and un- 
married.’’ Unknown to the testator, she had 
entered into a second marriage, and was mar- 
ried at the date of the bequest. Notwith- 
standing this, Lord Cottenham held she was 
entitled to the bequest. In In re Bodding- 
ton,® Mr. Justice Fry expressed a doubt as 
to whether he properly apprehended the prin- 
ciple on which this case was decided. To 


5 I. 642. 

_ 6 July 20, 1882, 9 R. 1178. 
7 5 My. and Cr. 145. 
8 L. R. 22 Ch. D. 597. 





prevent misapprehension as far as possible, 
we quote somewhat at length Lord Cotten- 
ham’s opinion: ‘‘After looking through all 
the cases upon the subject, I do not find that 
I can better define what circumstances will 
make the legacy void than by adopting the 
words of Lord Alvanley in Kennell v. Ab- 
bott,? namely; that when a legacy is given to 
a person under a particular character which 
he has falsely assumed, and which alone can 
be supposed the motive of the bounty, the 
law will not permit him to avail himself of it, 
and therefore he can not demand his legacy. 
I think the evidence in this case fails to bring 
it within this definition. That the plaintiff, 
notwithstanding her marriage, continued to 
call herself Lady Campbell, was not of itself 
an assumption of a false character. That is 
so generally done after a marriage with a sec- 
ond husband of inferior rank to the first, 
that no imputation of improper motives can 
be founded on it. There is, however, evi- 
dence of her having concealed her second 
marriage, or at least of her having permitted 
those with whom she lived, and amungst 
others the testator, to assume and believe 
that she had not been married a second time; 
but I think there is a total absence of proof 
that this was done from any improper motive. 
If, indeed, there had been proof that she had 
permitted the testator to entertain hopes of 
himself marrying her, there might have been 
ground for suspecting that the concealment 
of the first [second?] marriage had arisen 
from an interested motive; but the defend- 
ants, by some evidence that they have given, 
have displaced any such supposition, for they 
have proved a statement by her that she had 
refused proposals of marriage which the tes- 
‘tator had made toher. The reason she as- 
signed was notin all probability the true one ; 
but the fact she states goes far not only to 
remove any suspicion of improper motives in 
the course she adopted, but to negative any 
idea that the testator’s testamentary disposi- 
tion in her favor was influenced by any ex- 
pectation of her becoming his wife, or in the 
words of Lord Alvanley, that the assumed 
character was alone the motive of the boun- 
ty. It is obvious that the rule, that where 
the identity of the legatee is certain, the leg- 
acy will not be avoided by an inaccuracy in 


9 4 Vesey, 809. 
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the description given to him, will be destroy- 
ed, if the court permits itself to speculate 
without proof upon what may have been the 
object of the testatorin giving the legacy. 
In Standen v. Standen,!° it was impossi- 
ble to ascertain what the testator would 
have done if he had known that the leg- 
atee was illegitimate, or in Schloss v. Stie- 
bel, if he had foreseen that he should die 
before his mirriage with the person he des- 
cribes as his wife. The court therefsre must 
be satisfied that the assumed character was 
the motive for the bounty. That the testa- 
tor was inuch attached to the legatee is evi- 
dent from the provisions cf the will; but that 
such attachment existed only upon the sup- 
position that she was unmarried, or that his 
desire of benefiting her would have ceased if 
he had kaown of her being married, is not es- 
tablished. if she had been single and un- 
married, and had so remained, she would 
have been entitled to the dividends without 
any limitation of time. Her interest would 
not have been determinable by her death, 
but only by her ceasing to be single and un- 
married. This is different from a gif; during 
widowhood. The state of widowhood must 
determine with the life of the widow, but the 
gift, so long as the legatee shall remain sin- 
gle and unmarried, must be considered as re- 
quiring the act of marriage to determine the 
interest. This gift, therefore, is of the divi- 
dends ofstock without limitation of time, 
which carries the stock itself.’’ 

This judgment appears to us open to grave 
question. It does seem strange that what 
was given to the legatee ‘‘so long asshe shall 
contiaue single and unmarried,’’ she should 
be held entitled to when she was not single 
and unmarried. There appears to be two 
errors in the judgment. Firstly, a test is ap- 
plied whichis not a proper test, and for re- 
garding which as the test there is no author- 
ity; and because it satisfies that test, the 
legacy is thought to be safe. Secondly, there 
is a misconception as to the character really 
intended by the testator. As to the first 
point, the circumstances thata character has 
been falsely assumed, and that *‘it alone can 
be supposed the motive of the bounty,” 
were in Kennell v. Abbott, held sufficient to 


10 2 Ves. Jun. 589. 
1l 6 Sim. 1. 





invalidate the bequest; but?? it was not said 
by Lord Alvanley that the concurrence of 
both e#ircumstances was necessary to invali- 
date the bequest. The true test we think is 
this, is the character one but fr the supposed 
possession of which the legacy would not 
have been granted? That the remaining sin- 
gle and unmarried was a character or con- 
dition of life but for which the legacy would 
not have been made, is evident from the cir- 
cumstance appearing in the evidence f»un- 
ded upon by Lord Cottenham. Acting upon 
the principle of eliciting all facts which may 
enable the court to put itself as far as possi- 
ble in the position of the testator, evidence 
was allowed to be offered that the testator had 
proposed to marry the lady, and that she had 
refused him. This, says Lord Cottenham, 
‘*goes far to negative any idea that the tes- 
tator’s testamentary disposition in her favor 
was influenced by any expectation of her be- 
coming his wif2.’’ This may be; but it goes 
far tosuggest a natural aversion for her be- 
coming the wife of anybody else. Then it is 
said the provisions of the will show that the 
testator was much attached to the lady. No 
doubt he was much attached to her, and desir- 
ed to benefit her, although she had refused to 
marry him—so much attached to her that he 
disliked the idea of her marrying any other 
man, and made his bounty dependent upon 
her refraining from doing so. As to the other 
point, Lord Cottenham reads the words, ‘‘so 
long as she continues single and unmarried,’’ 
as meaning a condition of life requiring the 
act of marriage to determine it, and as she 
was already married, the interest could not 
be determined during the existence of her 
marriage. Thisis not the natural meaning 
of the words. When we speak of a person 
continuing unmarried, we imply that the per- 
son is at present unmarried. Holding that 
the act of marriage was required to determine 
the interest, an act which, szeing she was 
already married, might never occur, Lord 
Cottenham, founding upon a technicality of 
English law held that the gifs was one not 
only of the dividends, but of the stock itself. 
We can hardly conceive a construction more 
repugnant to the evident intention of the tes- 
tator. The testator, believing her a widow, 


12 As pointed out in our previous article on ‘‘The 
Effect of Divorce. &c., on Character of Legatee as 
Husband or Wife.’’ 
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and unmarried, left a legacy of dividends 
which were to cease if she contracted a sec- 
ond marriage. Even if she had married after 
his death, he clearly intended she should 
thereupon cease to get the dividends. But 
by marrying during his life, and allowing 
him to remain in the dark as to this fact, she, 
according to this construction, not only did 
not forfeit the dividends, but obtained the 
stock itself. 

Sometimes a question arises whether the 
bequest is to an individual or to a character, 
that is tosay, whether it is to a particular in- 
dividual described by a character, or to what- 
ever individual may hold the character. For 
example, does a legacy to a wife go alone to 
the wife existing at the date cf the will, or 
does it go to asecond wife married after the 
the date of the will? In bequest by a 
husband to his wife this question cannot 
arise in England since the Wills Act, for the 
second marriage would revoke the will, but 
it may arise in the case of bequests by a tes- 
tator to the wife of another person. In the 
cases in which the point has arisen, the decis- 
ion of the question seems to have turned up- 
on the construction of the terms of the par- 
ticular will. In Niblock v. Garrett,!* the tes- 
tator described the wife gs ‘‘my beloved’’ 
wife, and it was found that this applied only 
to the wife existing at the date of the will. 
In Boreham v. Bignall,!* it was held that the 
first wife alone was meant; but the basis of 
decision was the construction put upon the 
clauses of the will. In In re Lyne’s Trust, 
a gift after alife interest to the testator’s 
son, amongst the wife of the son in case she 
should survive him, and all and every the 
child and children of the son, was held to in- 
clude asecond wife, although there was a 
wife living atthe date of the will who died 
before the testator. The gift wasto any 
children of the testator as a class; the class 
could not be ascertained until the death of 
the son, and it was thought that the wife, the 
other recipient of this bounty, ought to be 
ascertained at the same time.—Journal of 
Jurisprudence. 

13 1 Russ. and M. 629. 


14 8 Hare, 131. 
15 L. RB. 8. Eq. 65. 








SALE—UNCOMPLETED BRIDGE—IMPLIED 
WARRANTY OF SOUNDNESS OF CON- 
STRUCTION. 





KELLOGG BRIDGE v. HAMILTON. 





United States Supreme Court, January 14, 1884, 


A bridge company, having partially executed a con- 
tract for the construction of a bridge, entered into a 
written agreement with a person whereby the latter 
undertook fora named sum, and within a specified 
time, to complete its erection. The sub-contractor 
agreed to assume and pay for all work done and ma- 
terial furnished up to that time by the company. 
Assuming this work to have been sufficient for the pur- 
poses for which it was designed, the sub-contractor 
proceeded with his undertaking, but the insufficiency 
of the work previously done by the company was dis- 
closed during the progress of the erection of the 
bridge. No statement or representation was made by 
the company as to the quality of the work it had done. 
Its insufficiency, however, was not apparent upon in- 
spection, and could not have been discovered by the 
sub-contractor until actually tested during the erection 
of the bridge: Held, that the law implied a warranty 
that the work sold or transferred to the sub-con- 
tractor was reasonably sufficient for the purposes for 
which the company knew it was designed. 


In error to the Circuit Court of the United 
States for the Northern District of Ohio. 

HARLAN, J., delivered the opinion of the 
court: 

The Kellogg Bridge Company, which brings this 
writ of error and was defendant below, undertook 
to construct, for the Lake Shore and Michigan 
Southern Railroad Company, an iron bridge 
across Maumee River at Toledo, Ohio. After 
doing a portion of the work it entered into a writ- 
ten contract with Hamilton, the defendant in 
error, for the completion of the bridge under its 
directions. That contract is the basis of this action 
and contains, among others, these stipulations: 

‘That the said party of the first part (Hamilton) 
hereby agrees to furnish and prepare all the nec- 
essary false work and erect the iron bridge now 
being construeted by the said party of the second 
part (the Kellogg Bridge Company) for the Lake 
Shore and Michigan Southern R. R. Co. at Toledo, 
Onio, over the Maumee River, receiving said 
bridge material as it arrives on the cars at the site 
of said bridge, and erecting the same in the best 
manner, according to the design of said bridge 
and the directions uf said second party, from time 
to time, commencing the erection of said work 
when required to do so by said second party, and 
proceeding with the same with a force sufficient 
to complete the entire work on or before the first 
day of March next; the said first party also agrees 
to assume and pay for all work done and mate- 
rials furnished up to the time of executing this 
contract, including piling and piles, timber, and 
other materials and labor done on the same, but 
not including bolts and washers which have been 
furnished by the party of the second part, but to 
return said bolts and washers to the said second 
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party, or pay for the same on completion of said 
bridge. R 

‘‘And the said first party in consideration of the 
payments hereinafter mentioned, to be made by 
said second party, agrees to perform all the stip- 
ulations of this agreement in a thorough and 
workmanlike manner and to the satisfaction of the 
second party. 

‘And if at any time the second party is not sat- 
isfied with the manner of performing the work 
herein described, or the rapidity with which it is 
being done, the second party shall have full power 
and liberty to put on such force as may be neces - 
sary to'complete the work within the time named, 
and provide such tools or materials for false work 
as may be necessary, and charge the cost of the 
same to the said first party, who agrees to pay 
therefor.”’ 

In consideration of the faithful performance of 
these stipulations, Hamilton was to receive from 
the Bridge Company $900 on the completion of 
the first span, a like sum on the completion of the 
second span, $800 on the completion of the third 
span, and $1,403 on the completion of the draw 
and the entire work—such payments to be made 
only on the acceptance of each part of the work by 
the chief engineer of the Lake Shore and Michigan 
Southern Railroad Company. 

The bridge which Hamilton undertook to erect 
consisted of three independent fixed spans, each 
to be one hundred and seventy-five feet six inches 
in length, suspended between and resting at each 
end of the span upon stone piers, which had been 
prepared to receive the same, and one draw span 
of one hundred and eighty-five feet in length, 
resting upon a pier in the centre, also then pre- 
pared. In erecting the several spans it was nec- 
essary to build and use what the contract de- 
scribed as ‘false work,’ which consisted of piles 
driven in the river between the piers upon which 
the spans were to rest, ani upon which 
was placed a platform. 

As indicated in the written contraet, the bridge 
company had previvusly constructed a part of this 
false work between the first and second spans,the 
cost of which Hamilton paid, as by the contrac* he 
agreed to do. Assuming this work to be sufficient 
for the purposes for which it was designed, Ham- 
ilton proceeded to complete the erection of the 
bridge according to the pians furnished him. 

There was evidence before the jury tending to 
establish the following facts: A part of the false 
work or scaffolding put up by the company sank 
under the weight of the first span, and was re- 
placed by Hamilton. When the second fixed span 
was about two-thirds completed, the ice, which 
before that had formed in the river, broke up in 
consequence of a flood, carrying away the false 
work under that span, and causing the whole of 
the iron material then in place on the span, or on 
the span ready to be put in place, to fallin the 
river, which at that place was about sixteen feet 
deep. If the piles driven by the Bridge company 
had been driven more firmly into the bed of the 
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river, they would have withstood the force of the 
ice and flood. In consequence of the insuffici- 
ency of the false work done by that company, 
Hamilton was delayed in the completion of the 
bridge and subjected to increased expense. 

In this action his claim is that the company is 
liable, not only for the amount specified in the 
contract, but also for such damages as he sustain- 
ed by reason of the insufficiency of the false work 
it constructed. Charging defendant with these 
amounts, and crediting it with such sums as had 
been paid to or for Hamilton, a balance of $3,- 
693.78 was claiined to be due the latter. Defend- 
ant, by way of counter-claim, asked judgment 
against Hamilton for $6,619.70. There was a ver- 
dict and judgment in favor of plaintiff of $3,039. 
89. 

It is insisted by the defendant in error that the 
value of the matter really in dispute here is less 
than the amount requisite to give this court juris- 
diction. Upon this ground a motion to dismiss’ 
was heretofore made, and was denied. To that 
1uling we adhere. Upon the pleadings it is ap- 
parent that the defendant asserts its right to judg- 
ment for $6,619.70 after crediting plaintiff, not 
only with the sum specified in the contract, but 
with every other sum to which he is entitled in the 
accounting. This is conclusive as to our jurisdic- 
tion upon this writ of errer. 

It was not claimed on the trial, nor is it con- 
tended here, that the company made any state- 
ment or representation as to the nature or charac- 
ter of the false work it did, and which, by the 
contract, Hamilton agreed to assume and pay for. 
But there was evidence tending to show that the 
insufficiency of that false work was unknowna to 
Hamilton at the time the contract was made; was 
not apparent upon any examination he then, or 
could have, made; and was not discovered, in- 
deed, could not have been discovered, until, dur- 
ing the progress of the erection of the bridge, the 
false work was practically tested. 

The court, among other things, instructed the 
jury, at the request of pluintiff, and over the ob- 
jections of the defendant, that by the contract— 
look ng at all the circumstances attending its ex- 
ecution and giving to its terms a fair and reason- 
able interpretation—there was an implied war- 
ranty upon the part of the company that the false 
work it did, and which plaintiff agreed to assume 
and pay for, was suitable and proper for the pur- 
peses for which the Bridge company knew it was 
to be used. This instruction was accompanied by 
the observation that if the evidence showed “that 
the particular work which was said to be defec- 
tive was such that the plaintiff could not by ex- 
amination ascertain its defects—for if they were 
apparent by mere examination of the false work 
it was the duty of the plaintiff to make that good 
—he had the right to rely upon the implied war- 
ranty; that is, if the defects were such that they 
could not be, by ordinary observation and care on 
behalf of the plaintiff, ascertained and found 
out.” That instraction presents the only question 
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we deem necessary to determine. Although there 
are several assignments of error, they depend, as 
counsel for pliintiff in error properly concede, 
upon the inquiry whether the court erred in rul- 
ing that by the terms of the contract there was 
an implied warranty that the false work con- 
structed by the Bridge company was suitable and 
proper for the purposes for which it was to be 
used by Hamilton. 

The argument in behalf of plaintiff in error 
proceeds upon the ground that there wasa simple 
transfer by the company of its ownership of the 
work and materials as they existed at the time 
of the contract; that Hamilton took the false work 
for what it was, and just as it stood; consequent- 
ly that the rule of caveat emptor applies with full 
force. The position of counsel for Hamilton is 
that, as in cases of sales of articles by those man- 
ufaciuring or making them, there was an implied 
warranty by the Bridge company that the work 
sold or transferred to Hamilton was reasonably fit 
for the purposes for which it was purchased. 

The casesin which the general rule of caveat 
emptor applies are indicated in Barnard v. Kel- 
logg, 10 Wall., 388, where, speaking by Mr. Jus- 
tice Davis, the court observed, that ‘‘no prineiple 
of the common law has been better established, 
or more often affirmed, both in this country and 
in England, than that in sales of personal proper- 
ty, in the absence of express warranty, where the 


buyer has an opportunity to inspect the commo- | 


dity, and the seller is guilty of no fraud, and is 


neither the manufacturer nor grower of the article 


he sells, the maxim of caveat emptor applies.” 

An examination of the ground upon which some 
of the cases have placed the general rule, as well 
as the reasons against its application, under par- 
ticular circumstances, to sales of articles by those 
who have manufactured them, will aid us in de- 
termining how far the doctrines of those cases 
should control the one before us. 

The counsel for the Bridge company relies upon 
Parkinson v. Lee, 2 East, 314, as illustrating the 
rule applicable in ordinary sales of merchandise. 
That case arose out of asale of five pockets of 
hops, samples of which were taken frum each 
pocket and exhibited at the time of sale. The 
question was whether, under the circumstances 
of that case—there being no express warranty and 
and no fraud by the seller—there was an implied 
warranty that the commodity was merchantable. 
It was resolved in the negative upon the ground 
that it was the fault of the buyer that he did not 
insist on a warranty; the commodity was one 
which might or might not have a latent defect, a 
fact well knownin thetrade; and since a sample 
was fairly taken from the bulk, and the buyer 
must have known, as a dealer in the commodity, 
that it was subject to the latent defect afterwards 
appearing, he was held to have exercised his own 
judgment and bought at hisown risk. But of that 
case, it was observed by Chief Justice Tindal, ia 
Shepherd v. Pybus, 3 Man. & Gr., 880, that two of 
the judges participating in its decision laid ‘‘great 





stress upen the fact that the seller was not the 
grower of the hops, and that the purchaser, by 
the inspection of the hops, had as full an oppor- 
tunity of judgment of the quality of the hops as 
the seller himself. ‘There was, consequently, 
nothing in the circumstances to justify the buyer 
in relying on the judgment of the seller as to the 
quality of the commodity. It is, also, worthy of 
remark, that in Randall v. Newson, 2 Q. B., 116, 
it was said of Parkinson v. Lee, that ‘‘either it 
does not determine the extent of the seller's lia- 
bility on the contract, or it has been overruled.” 

In Brown v. Edgington, 2 Man. & Gr., 371, the 
plaintiff sought to recover damages resuliing from 
the insufficiency of a rope furnished by the de- 
fendant upon plaintiff's order, to be used, as de- 
fendant knew,in raising pipes of wine from a 
cellar. The defendant did not himself manufac- 
ture the rope, but procured another to do so, in 
order that he, defendant, might furnish it in com- 
pliance with plaintiff’s request. Tindal, C. J., 
said: ‘It appears to me to bea distinction well 
founded, both in reason and on authority, that if 
a party purchases an article upon his own judg- 
ment, he can not afterwards hold the vendor re- 
sponsible, on the ground that the article turns out 
to be unfit for the purpose for which it was re- 
quired; but if he relies upon the judgment of the 
seller, and informs him of the use to which the 
article is to be applied, it seems to me the trans- 
action carries with it an implied warranty that 
the thing furnished shall be fit and proper for the 
purpose for which it was designed.”’ 

In Shepherd vy. Pybus, already referred to, the 
question was whether, upon the sale of a barge by 
the builder, there was a warranty of fitness for 
the purpose for which it was known by the build- 
er to have been purchased. It was hell that the 
law implied such a warranty. The ground of the 
decision was that the purchaser had no opportun- 
ity of inspecting the barge during its con- 
struction, having seen it only after completion; 
that the defects afterwards discovered were not 
apparent upon inspection, and could only be de- 
tected upon trial. 

In Jones vy. Just, L. R., 3 Q. B., 203, upon an 
extended review of the authorities, the court 
classified the adjudged cases bearing upon the 
subject of implied warranty, and said that “‘it 
must be taker as established that on the sale of 
goods by a manufacturer or dealer to be applied 
toa particular purpose, itis a term in the con- 
tract that they sha]] reasonably answer that pur- 
pose, and that on the sale of an articl2 by a manu- 
facturer to a vendee who has rot had the oppor- 
tunity of inspecting it during the manufacture, 
that it shall be reasonably fit for use or shall be 
merchantable, as the case may be.’’ Other cases 
might be cited, but these are sufficient to show the 
general current of decision in the English 
courts. 

The decisions in the American courts do n >t in- 
dicate any substantial difference of doctrine. A 
leading case upon the subject, where the authori - 
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ties were carefully examined and distinguished, 
is Hoe v. Sanborn, 21 N. Y. 552. The decision 
there was that ‘where one selis an article of his 
own manufacture which has a defect produced by 
the manufacturing process itself, the seller must 
be presumed to have had knowledge of such de- 
fect, and must be holden, therefore, upon the 
most obvious principles of equity and justice— 
unless he informs the purchaser of the defect—to 
indemnify him against it.” In Cunningham vy. 
Hall, 4 Allen, 273, the cases of Hoe v. Sanborr, 
and Shephard v. Pybus and Brown v. Edgington, 
ubi supra, are cited with approval. In Rodgers v. 
Niles, 11 Ohio St. 53, the Supreme Court of Ohio 
recognizes among the exceptions to the general 
rule cases ‘*where it is evident that the purchaser 
did not rely on his own judgment of the quality 
of tne article purchased, the circumstances show- 
ing that no examination was possible on his part, 
or the contract being such as to show that the ob- 
ligation and responsibility of ascertaining and 
judging of the quality was thrown upon the ven- 
dor, as where he agrees to furnish an article for a 
particular purpose or use.’’ So in Leopold 
v. Vankirk, 27 Wis. 154: **The general rule of law 
with respect to implied warranties is well settled 
that when the manufacturer of an article sells it 
fora particular purpose, the purchaser, making 
known to him at the time the purpose for which 
he buys it, the seller thereby warrants it fit and 
proper for such purpose and free from latent de- 
fects.”” So also in Brenton vy. Davis, 8 Blackf. 
318: ‘*We consider the law to be settled that if a 
manufacturer of an article sells it at a fair market 
price, knowing the purchaser designs to apply it 
to a particular purpose, he impliedly warrants it 
to be fit for that purpose; and that if owing to 
some defect in the article, not visible to the pur- 
chaser, it is unfit for the purpose for which it is 
sold and bought, the seller is liable on his implied 
warranty.’’ 2 Story on Contracts, sec. 1,077, 5th 
ed.. by Bigelow; 1 Chitty on Contracts, 11th Am- 
erican ed., 631-2, note m; Addison on Contracts, 
ch. 7, sec. 1, p. 212. 

The authorities to which we have referred, al- 
though differing in the form of stating the quali- 
fications and limitations of the general rule, yet 
indicate with reasonable certainty the substantial 
grounds upon which the doctrine of implied war- 
ranty has been made to rest. According to the 
principles of decided cases, and upon clear 
grounds of justice, the fundamental inquiry must 
always be whether, under the circumstances of 
the particular case, the buyer had the right to re- 
ly, and necessarily relied, on the judgment of the 
seller and not upon his own. In ordinary sales 
the buyer has an opportunity of inspecting the 
article sold; and the seller not being the maker, 
and therefore having no special or technical 
knowledze of the mode in which it was made, the 
parties stand upon grounds of substantial equal- 
ity. If there be, in fact,in the particular case, 
any inequality, it is such that the law can not or 





ought not to attempt to provide against; conse- 
quently, the buyer in such cases — the seller giv- 
ing no express warranty and making no repre- 
sentations tending to mislead—is holden to have 
purchased entirely on his own judgment. But 
when the seller is the maker or manufacturer of 
the thing sold, the fair presumption is that he un- 
derstood the process of its manufacture, and was 
cognizant of any latent defect caused by such 
process and against which reasonable diligence 
might have guarded. This presumption is justi- 
fied, in part, by the fact that the manufacturer or 
maker by his occupation holds himself out as 
competent to make articles reasonably adapted to 
the purposes for which such or similar articles are 
designed. When, therefore, the buyer has 
no opportunity to inspect the article, or when, 
from the situation, inspection is imprac- 
ticable or useless, it is unreasonable to sup- 
pose that he bought on his own judgment, 
or that he did not rely on the judgment 
of the seller as to latent defects of which the 
latter, if he used due care, must have been in- 
formed during the process of manufacture. If 
the buyer relied, and under the circumstances had 
reason to rely, on the judgment of the seller, who 
was the manufacturer or maker of the article, the 
law implies a warranty that it is reasonably fit 
for the use for which it was designed, the seller 
at the time being informed of the purpose to de- 
vote it to that use. 

Whether these principles contro), or to what 
extent they are applicable, in the present case we 
proceed to inquire. 

Although the plaintiff in error is not a manu- 
facturer in the common acceptation of that word, 
it made or constructed the false work which it 
sold to Hamilton. The transaction, if not tech- 
nically a sale, created between the parties the re- 
lation of vendor and vendee. ‘The business of the 
company was the construction of bridges. By its 
occupation, apart from its contract with the rail- 
road company, it held itself out as reasonably 
competent to do work of that character. Having 
partially executed its contract with the railroad 
company, it made an arrangement with Hamil- 
ton, whereby the latter undertook, among other 
things, to prepare all necessary false work, aud, 
by aday named, and in the best manner, to erect 
the bridge then being constructed by the Bridge 
Company—Hamilton to assume and pav for such 
work and materials as that company had up to 
that time done and furnished. Manifestly, it was 
contemplated by the parties that Hamilton should 
commence where the company left off. It cer- 
tainly was not expected that he should incur the 
expense of removing the false work put up by 
the company and commence anew. On the con- 
trary, he agreed to assume and pay for, and, 
therefore, it was expected by the company that 
he should use, such false work as it had previ- 
ously prepared. It is unreasonable to suppose 
that he would buy that which he did not intend 











154 THE CENTRAL LAW JOURNAL. 








to use, or that the company would require him to 
assume and pay for that which it did not expect 
him to use, or which was unfit for use. It is sug- 
gested that, as Hamilton undertook to erect the 
bridge in a thorough and workmanlike manner, 
he was not bound to use the false work put up by 
the company, and that if he used it in execution 
of his contract, he did so at his own risk. This is 
only one mode of saying that, in the absence of 
an express warranty or fraud upon the part of the 
company, the law will not, under any circum- 
stances, imply a warranty as to the quality or suf- 
ficiency of this false work. But the answer to 
this argument is that no question was raised as to 
its sufficiency; that, while Hamilton must be 
charged with knowledge of all defects apparent 
or discernible upon inspection, he could not justly 
be charged with knowledge of latent defecis 
which no irspection or examination, at or before 
the sale, could possibly have disclosed. The jury 
have, in effect, found the false work to have been 
insufficient, in that the piles were not driven deep 
enough; that had they been properly driven, the 
work woul! have answered the purposes for which 
Hamilton purchased it; and that he could not 
have ascertained such defects in advance of an 
actual test made during the erection of the bridge. 
It must be assumed that the company knew, at 
the time of sale, that Hamilton could not, by ia- 
spection, have discovered th2 latent defects which 
were subsequently disclosed. Andif it be also 
assumed, as it fairly may be, that H milton, being 
himself a bridge builder,knew that there might be 
latent defects in this false work, caused by the 
mode of its construction, and beyond his power 
by mere inspection to ascertain, it must not be 
overlooked that he also knew that the company, 
by its agents or servants, were or should have 
been informed as to the mode in which the work 
had been done. That he did not exact an express 
warranty against latent defects, not discoverable 
by inspection, constitutes, under the cireum- 
stances, no reason why a warranty may not be 
implied against such defects as were caused by 
the mode in which this false work was construct- 
ed. In the cases of sales by manufacturers of 
their own articles for particular purposes, com- 
municated to them at the time, the argument was 
uniformly pressed that, as the buyer could have 
required an express warranty, none should be im- 
plied. But, plainly, such an argument impeaches 
the whole doctrine of implied warranty, for there 
can be no case of a sale of personal property in 
which the buyer may not, if he chooses, insist on 
an express war:anty against latent defects. 

All the facts are present which, upon any view 
of the adjudged cases, must be held essential 
ia an impli_d warranty. The transaction was, in 
effect, a sale of the false work, constructed by a 
company whose busine3s it was to do such work; 
to be used in the same way the makrr intended to 
use it, and the latent defects in which, as the 
maker knew, the buyer coull no‘, by any inspec- 
tion or examination, at the tine disc »ver; the 





buyer did not, because in the nature of things he 
could not, rely on his own judgment; and, in 
view of the circumstances of the case, and the 
relations of the parties, he must be deemed to 
have relied on the judgment of the company, 
which alone of the parties to the contract had or 
could have knowledge of the manner in which the 
work had been done. The law, therefore, im- 
plies a warranty, that this false work was reas »n- 
ably suitable for such use as was contemplated by 
both parties. It was constructed for a particular 
purpose, and was sold to accomplish that pur- 
pose; and itis intrinsically just that the company, 
which held itself out as possessing the requisite 
skill to do work of that kind, and, therefore, as 
having special knowledge of its own workman- 
ship, should be held to indemnify its vendee 
against latent defects, arising from the mode of 
construciion, and which the latter, as the com- 
pany well knew, could not, by any inspection, 
discover for himself. 

For the reasons s‘ated, we are of opinion that 
the court did not err in the law ef the case, and 
the judgment must be affirmed. 


NotTe.—An implied warranty of soundness is not 
implied from the payment of a sound price. Cozzins 
v. Whitaker,3 Stew. & Port. 322; Ricks, Admr. v. Dil- 
lahurty, 8 Port. 130; West v. Cunningham, 9 Port. 
104. But it has been said to be the duty of the vendor 
to disclose to the purchaser such intrinsic defects in 
the property as lie within his knowledge, which mate- 
rially affect its nature and condition, and which the 
purchaser cannot discover by the exercise of proper 
diligence. Armstrong v. Huffstutler, 19 Ala. 51. But 
the law does not require him to disclose ‘*‘the fullest 
extent of that unsoundness’’ by describing particu- 
larly the different stages and symptoms of the disease, 
and all the circumstances affecting it; Ib.; and the 
payment by the vendee, of what would be an inade- 
quate price, if the animal was sound, is a circum- 
stance which the jury may take into consideration in 
determining whether such concealment was made; Ib. 
‘*A warranty will not be implied, except in cases 
where goods are sold at sea, where the party has no 
opportunity to examine them, or in case of sale by 
sample, or of provisions for domestic use.’’ Moore v. 
McKinley, 5 Cal. 471. Where one buys an article for 
a special purpose, and makes known the intended use 
of the same to the vendor, there is an implied war- 
ranty that the article is fit for such use, provided the 
vendor’s knowledge and skill is relied upon. So held 
in a sale of hay, Beals v. Olmstead, 24 Vt. 114; of 
lampblack for the manufacture of printer’s ink, Mur- 
ray v. Smith, 4 Daly (N. Y.) 277; of steel for the man- 
ufacture of axes, Park v. Morris Axe Co., 4 Lansing 
(N. Y.) 108. See Freeman vy. Chete, 3 Barb. (N. Y.) 
424; Bartlett v. Hoppock, 3t N. Y. 118; County v. 
Wade, 12U.C.,@ B. 614; Gilson v. Bingham, 43 Vt. 
41; Brown v. Murphy, 31 Miss. 91; and where a ven- 
dor of hay sold some hay upon which white lead had 
been spilt, upon eating which the vendce’s cow died, 
the vendor was held responsible for the damage done, 
French v. Vining, 102 Mass. 132. Andin the last case 
it is said, ‘‘ifa grocer who sells for retail, sells flour 
or sugar,or other articles which are bought for the do- 
mestic use of families, or grain or meal for their cat- 
tle, the act of selling to them under such circum- 
stances, is equivalent to an affirmation that the things 
sold are at least wholesome and reasonably fit for use. 
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Se where steam boilers were sold by the manufac- 
turers to those who wished them to run engines, they 
were held to have impliedly warranted them to be free 
from latent defects, Rodgers v. Niles, 11 Ohio St. 48. 

The warranty of soundness has been said to be im- 
plied only when examination is impracticable; mere 
inconvenience will not allow the vend. etorely upon the 
vendor’s judgment; Hyatt v. Boyle, 5 Gill & Johns. 
110; Hart v. Wright, 17 Wend. 267; 1 Pars. on Cont., 
466. See Jones v. Wright, 5 Bing, 538; Brown v. 
Edgington, 2M. & G. 27#; Beales v. Olmstead, 24 Vt. 
114; Brenton v. Davis, 8 Blackf. 317. But no ore 
can be liable for goods known to be bougi:t for a par- 
ticular purpose, unless he be the manufacturer, where 
both parties act in good faith; Dounce v. Dow, ti4 N. 
Y. 411; s.c., 6 Thomp. & Cook, 653. In the sale of 
provisions, the earlier doctrine was that the pu) ment 
of a sound price implied a sound article; Builey v. 
Nichols, 2 Root, 407; Van Brucklin v. Fonda, 12 
Johns. 468; Osgood v. Lewis, 2 Har. & G. 495; Me 
Naughton v. Joy, 1W. N.C. 470; but the later and 
better doctrine draws a distinction between sales of 
provisions for domestic use, 7. e. for immediste con- 
sumption, and sales to dealers, the former implying a 
warranty of soundness, where the judgment of the 
vendor is relied upon, while the latter differ in no wise 
from other sales; Dean v. Mason, 4 Conn. Rep. 428; 
Hart v. Wright, 17 Wend. 267; Moses v. Mead, 1 
Denio, 378; Bench v. Spencer, 22 N. Y. 504; Emerson 
y. Brigham. 10 Mass. 197; Winson v. Lombard, 18 
Pick. 61; Howard v. Emerson, 110 Mass. 820; Ryder 
v. Neitge, 21 Minn. 70; Good v. Johnson, 6 Heiskell 
(Tenn.)340; Hyland v. Smith, 2 E. D. Smith, 238. See 
Humphrey v. Comline, 8 Blackf. 516. Warranties of 
soundiess may also arise from mere usage of trade; 
Clark v. Baker, 11 Met. 186; Snowden v. Warder, 3 
Rawle, 10:; Boorman v. Jenkins, 12 Wend. 566; Fat- 
man v. Thompson, 2 Disney, 482; but see for cases 
where the usage was not recognized, because ilk gal; 
Doud v;> Farlaw, 11 Allen, 4 6; Wetherill v. Neilson, 
20 Penn. St. 448; Barnard v. Kellogg, 10 Wallace, #83. 
But a sale by sample always implies a warranty that 
the bulk is as sound as the sample. In Hargous v. 
Stone, 1 Seld. 78; Leonard v. Fowler, 44 N. Y. 289; 
Beaver v. Lewis, 19 Barb. 574; Magee v. Billing-ley, 
8 Ala. 679. But see Fraley v. Bispham, 10 Penn. Sr. 
820; Boyd v. Wilson, 8% Id. 319. In the last two cases 
the warranty is said to be only that the bulk will be 
merchantable. 

The measure of damages for breach of these warran- 
ties, is the difference between the value of goods at the 
time of sale and what they would have been worth at 
the time, if,of the quality or condition,they were war- 
ranted to be; Stoudeminer v. Williamson, 29 Ala. 558; 
Buford v. Gould, 35 Ala. 25; Caldwell v. Sawyer, 30 
Ala. .83; Worthy v. Patterson, 20 Ala. 172. 
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1. ACTION—MORTGAGE—SUBROGATION—PAYMENXT. 
1. It is no defence to ar action on a note secured by, 
mortgage that a third person paid it, if he did so 
only to save his own estate, and become subro- 
gated to the payee’s rights. Such payment did not 
extinguish the debt. 2. A mortgagee need not en- 
force his mortgage before bringing an action on 
the note. Alien v. Dermott, 8.C. Mo. Jan. 1884. 


2. ACTION TO QUIET TITLE—PREREQUISITES—FOS- 

SESSION. 

In those states where the action of ejectment is 
abolished, and any one claiming title to real es- 
tate is authorized by statute to bring an action 
against any adverseclaimant for the purpose of 
quieting his title, itis not necessary, as was the 
case at common law in bills for similar purposes, 
that the plaintiff, to maintain his action, should 
either be in possession or have obtained a previ- 
ous judgment in favor of the validity of his title. 
Holland v. Challen, U.8.8.C. Jan. 7. 1884; 
S. C. Rep. 495. 


3. ATTORNEY AND CLIENT—CONTRACT FOR CONTIN- 

GENT FEES—VALID. 

Contract for the prosecution of a claim against the 
United States is not void, because the amount of 
compensation is made contingent upon success, 
or upon the sum recovered, unless it appears that 
the agreement wasclearly extortionate, or that 
the attorney has taken an undue advantage of his 
client. Taylor v. Bemis; Bemis v. Taylor; 
Bemiss v. Bemiss, U. 3. 8. C. Jan. 7. 1884; 38. 
C. Rep. 441. 


4. BASTARDY—PROOF BEYOND REASONABLE DOUBT. 
In a bastardy proceeding, the guilt of the defendant 
must be proved beyond a reasonable doubt. Van 
Tassel v. State, 8. C. Wis.;6 Wis. L. N. Feb. 8 
1884. 


5. COMMON CARRIER—DUTY TO TRESPASSERS. 

A common carrier owes no duty,to a passenger who 
bas refused to pay any fare or leave the coach, to 
protect him, and if he is injured by the former‘s 
negligence, there is no liability. Gilmer v. Hig- 
ley, U. 8. 8. C. Jan. 7 1884; 3S. C. Rep. 471. 


6. CONFLICT OF Laws—LrEx REI SITAE—WILL— 

PROBATE. 

1. In order to pass title to real property a will must 
be executed in conformity withthe laws of the 
state where the property lies. 2. Probate of a 
will, though it may be conclusive evidence of the 
validity of the instrument within the state, is no 
proof of its execution in conformity with the laws 
of another state. Robertson v. Pickrell, U. 8. 8. 
C. Dee. 17. 1883; 38. C. Rep. 407. 
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7. CONSTITUTIONAL LAW—TWO-THIRDS VOTE. 

The Minnesota Constitution provides thus: ‘‘The 
judicial power, etc., shall be vested in a Supreme 
Court, ete., and such other courts inferior to the 
Supreme Court as the Legislature may establish 
by a two-third vote.’’ Held, to mean a two-thirds 
vote of all the members of each house, and nota 
two-thirds voteofa quorum. State v. Gould, S. 
C. Minn. 29 Alb. L. J. 110. 


8. COPYRIGHT — INFRINGEMENT — DEATH OF DE- 

FENDANT—STATE STATUTES. 

An action for the penalty provided by Rev. Stat., § 
4965, for the infringement of a copyright, abates 
by the death of the defendant. Ex parte Schire- 
ber, U.S. S. C. Jan. 7, 1884; 38. C. Kep. 423. 

9. CORPORATION—REMEDY OF STOCKHOLDER. 

Before an individual stockholder can be heard, he 
must show that he has exhausted ail the means 
within his reach to obtain, within the corporation 
itself, the redress of his grievances cr action, in 
conformity to his wishes. Dimpfel v. Ohio etc. R. 
Uo , U. S. S. U., Jan. 21, 1884; 16 Chic. L. N. 
175. 


10. CORPORATION—RIGHTS OF MINORITY—VOTE OF 

INTERESTED STOCKHOLDER. 

The minority of the stockhulders of a corporation is 
not bound by a purchase, ratified by the majority, 
such majority being obtained by the votes upon the 
shares held bythe vendor. Beatty v. N. W. T. 
Co., Can. H. Ct., Q. B. Div. Jan. 19, 1884. 


11. DAMAGES—ASSAULT—PECUNIARY CIRCUMSTAN- 

CES. 

In an action for damages for assault, the pecuniary 
circumstances of both parties may be shown to the 
jury. Sloanv. Edwards, Md. Ct. App.; 11 Md. 
L. Rec. Jan. 12, 1884. 


12. DAMAGES —COMPENSATORY — PUNITIVE — MITI- 

GATION—VIGILANCE COMMITTEE. 

1. A person receiving a wilful injury from another 
is entitled to recover compensatory damages there- 
for, irrespective of the motive of the wrongdoer, 
or his own calling or condition in life. 2. But in 
awarding damages for the personal indignity in- 
flicted by an assault, the calling and condition in 
life of the person assaulted, and the publicity of 
the assault, may be considered by the jury. 3. 
Where the circumstances attending an assault 
show an entire absence of personal feeling, the 
jury in considering the question of punitive dam- 
ages,may and ought to take into account the mo- 
tives of the defendants. 4. No plea of the public 
good or safety can justify a voluntary assemblage 
of people in inflicting a personal injury upon any 
individual, but in an action to recover damages 
therefor, the jury in considering whether the 
plaintiff is entitled to punitive damages or not, 
may and ought to tuke into account the causes or 
motives which led the defendants to do the wrong 
complained of. Boyle v. Case, U.S. C.C., D. 
Oreg. Nov. 28, 1883. 


18. DECEIT—INNOCENT MISREPRESENTATIONS—AC- 

TIONABLE. 

A person is not at liberty to make positive asser- 
tions about the boundaries of land he is selling, 
unless he knows them to be true; and if such 
statements are false, the assertor can not relieve 
himself from the imputation of fraud by plead- 
ing ignorance, but must respond in damages to 
the vendee who has sustained loss by acting in 
reasonable reliance upon such assertions. Lynch 
v. Mercantile Trust Co., U.S.C. C., D. Minn., 8 
Va. L. J., 68. 





14. DEED—CONDITION—VOID POWER OF RE-ENTRY 

—PERPETUITY. 

A condition in a conveyance providing that if the 
vendee carried on certain trades,the vendor might 
re-enter, and hold until three month after dis- 
continuance of such trade, is void as tending to a 
perpetuity. Dunn v. Flood, Eng. H. Ct. Cb. Div. 
Nov. 21, 1883, 49 L. T. N.S. 670. 


15. DEED—CONDITIONS AND COVENANTS. 

Where a deed stipulates ‘‘an express condition’’ 
that a fence shall be maintained in lawful repair, 
this stipulation will be construed to be only a cov- 
enant; as toexisting fences as a covenant running 
with the land; as to futureerections, as a person- 
al covenant, binding the purchaser alone. Har- 
tung v. White, 8S. C. Wis. Jan. 8, 1884, 18 N. W. 
Rep. 175. 


16. DOWER—RELEASE. 

The release by a wife of her dower in land of her 
husband, by a deed, in which the latter conveyed 
an undivided half interest in the land, does not 
destroy her right of dower in the other undivided 
half interest which the husband had previously 
conveyed to the same person, without the wife’s 
release. Herrington v. Coburn, S. C. Ill. Jan. 23, 
1884, 16 Chic. L. N. 178. 


17. EMINENT DOMAIN—RAILROAD IN HIGHWAY— 

REMEDY OF OWNER. 

An abutting owner is entitled toadditional compen- 
sation, upon the occupation by a railroad of a por- 
tion of the highway. Denver v. Mayer, S. C. Col. 
1 Col. Dee. 65. 


18. ESTOPPEL OF GRANTEE TO DENY TITLE OF 

GRANTOR. 

The grantee by deed poll of a life estate is not es- 
topped to deny the title of his grantor and 
acquiring a superior one. obertson v. Pickrell, 
U.S. 8. C. Dec. 17 1883. 3S. C. Rep. 407. 


19. EVIDENCE—CRIMINAL—LIQUOR Law. 

It is competent in a prosecution for unlawfully sel- 
ling liquors to show that persons were seen com- 
ing out of the defendant’s place drunk, although 
no offer is made to prove their condition when 
they went in. Commonwealh v. Fitzgibbons, 8. 
J.C. Mass. 7 Mass. L. Rep. Feb. 7, 1834. 


20. EVIDENCE—CROSS- EXAMINATION—CONTRADIC- 

TION. 

In an action for assault, a witness for the defendant 
was asked on cross-examination whether he had 
not sometime after the occurence, stated to the 
plaintiff that the assault on him was a great out- 
rage. He replied that he had made no such state- 
ment. Held, that he could not be contradicted for 
the purpose of discrediting his testimony in chief. 
Sloan v. Edwards, Md. Ct. App. 11 Md. L. Ree. 
Jan. 12, 1884. 


21, EVIDENCE—DYING DECLARATIONS—MATTERS OF 

OPINION. 

Dying declarations are admissible only so far as they 
identify the prisoner and describe the killing and 
the circumstance attendingit, forming part of the 
res gestae. The opinions of the deceased can not 
be shown, if they would have been incompetent, 
if he were a witness. State v. Vanzent, 8S. C. Mo. 
Jan., 1884. 


22. EVIDENCE—EXPERT TESTIMONY—HAND-WRIT- 
ING. 
The rule that expert testimony is admissible to 
prove the genuineness of disputed writings by 
comparison with other writings admitted or 
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proved to be genuine is adopted in Virginia. Harr- 
iot v. Sherwood, 8. C. App. Va., Jan. 17, 1884, 
8 Va. L. J., 107. 


23. EXEMPTIONS—MARRIAGE AFTER ATTACHMENT. 
Where one was unmarried atthe time of the at- 
tachment, but married before the sale of the goods 
attached, such marriage did not entitle bim to an 
exemption out of them, as the ‘‘head of a fam- 
ily.’’ Selders v. Lane, 8. C. Ohio Com. Jan. 29, 
188}. 


24. FEDERAL SUPREME COURT—JURISDICTION OVER 

STATE COURTS. 

Where, upon a motion for a rehearing by the State 
court after judgment, it is for the first time sug- 
gested that a Federal constitutional question is in- 
volved, a refusal to allow the motion is not enough 
to give the Federal Supreme Court jurisdiction. 
Susquehanna Boom Co.v. West Branch Boom 
Co., U. 8. 8. C. Jan. 7, 1884; 38. C. Rep. 438. 


25. FIXTURES—WHAT ARE—MORTGAGOR AND MORT- 

GAGEE. 

Under a mortgage, gas fittings, gasalier, a table 
lamp screwed on to a pipe, chimney glasses in 
frames, cornices, and poles, but not loose mantel 
boards, are fixtures and are embraced in the mort- 
gage. Smith v. Maclure, Eng. H. Ct. Ch. Div. 
Jan. 17, 1884. 


26. HUSBAND AND WIFE—REMEDY OF WIFE FOR 

MONEY TAKEN BY HUSBAND. 

Where a wife gave her husband money for a speci- 
fied purpose, which he did not so apply, but used 
himself, she can recover the same with interest 

from his estate, and a part of such money having 

been gold, she is entitled to the amount of cur- 
rency, he received therefor. Meyer’s Appeal; 
In re Estate of Jaeger,S8.C. Pa. Jan. 7, 1884; 14 
Pitts L. J. 263. 


27. INSURANCE—LIFE—FORFEITURE— WAIVER—NO- 

TICE. 

An insurance company which is in the habit of send- 
ing notices to its assured of the time when the 
premiums are due is not obliged to continue to do 
so, and the neglect of the assured to pay at the 
proper time is at his own peril. Smith v. Ins. Co., 
8. C. Pa. 14 W. N. C. 129. 


28. LIEN FOR DEBTS OF CORPORATION ON STOCK. 

At eommon law corporations have no lien upon 
stock or dividends for the amount of debts due to 
them by yarious stockholders. Merchants’ Bank 
v. Thorise, 8. C. Pa. 14 W. N. C. 133. 


29. LIMITATIONS—NEW PROMISE—ACKNOWLEDG- 

MENT. 

Only an unqualified acknowledgment of a specific 
debt or a promise to pay on demand will toll the 
statute. A mere general acknowledgment of in- 
debtedness, or the expression of willingness to 
pay ata future time, is insufficient. Lawson v. 
McCartney, S. C. Pa. Jan. 7, 1884, 14 Pitts. L. J. 
255. 


30. LIMITATIONS—NOTE MADE IN FOREIGN STATE. 
The statute of limitations is no bar to an action on a 
note made and payable in another state, although 
the parties continued to reside there until any ac- 
tion thereon was barred by the statute of that 
State. Thompson v. Reed, S. C. Me. 17 Rep. 
152. 


81. LANDLORD AND ‘TENANT—OBLIGATIONS OF 
FORMER TO LATTER. 

A lessor is under no obligation to one about to lease 

his house to warn bim that sewer gas escapes into 





the premises and such concealment neither vitiates 
the lease nor gives the lessee any ground for an ac- 
tion. Chadwick v. Woodward, N. Y. City Court, 
25 N. Y. Reg. 105. 


3%. MARRIAGE SETTLEMENT—BY FEME SOLE—IN- 

COME—HER SUBSEQUENT DEBTS. 

A single woman about to marry cannot make a set- 
tlement of herproperty upon herself, retaining 
the rents and profits thereof, and make them in- 
alienable by her and exempt from liability for her 
debts. Jacksonv. Von Zedlitz,S8.3.C. Mass. 
Jan. 8, 1884; 17 Rep. 176. 


£8. MUNICIPAL CORPORATIONS—LIABILITY FOR 

NEGLIGENCE. 

Where a partysues a municipal corporation for 
damages for not repairing and maintaining a 
bridge, which is required by its charter to be 
maintained, the complaint must show that the 
city had sufficient funds in hand thatcould be 
lawfully applied to make the repairs, and that 
there was unreasonable delay and neglect in doing 
so. Orth v. Milwaukee, S.C. Wis. Jan. 8 1884; 
18 N. W. Rep. 10. 


34. NEGLIGENCE—COMPARITIVE. 
The doctrine of comparitive negligence is not rec- 
ognized inIndiana. L. N. A. &C.R. Co., 
Shanks, 8. C. Ind. Feb. 1. 1884. 


35. NEGLIGENCE—MUNICIPAL CORPORATION—LIA- 

BILITY. 

The mere existence of an obstruction in a highway 
does not render the city liable to one injured; it 
must be proved that the proper official had notice 
ofit orshould have known from the length of 
time of its existence. Denby v. Miller, S.C. Wis. 
Jan. & 1884; 18 N. W. Rep. 169. 


36. NEGLIGENCE—PER SE. 

Where a railroad company has provided a platform 
on one side of its track on which passengers may 
alight, an attempt of a passenger to get off on the 
other side is not negligence per se. McQuilkin 
v. Central, P. R. R. Co., 8. C. Cal. Jan. 22. 1884; 
1 West C. Rep. 479. 


37. NEGLIGENCE—SUNDa«Y. 

The fact that a person injured on a street railway 
was traveling for pleasure on Sunday, does not 
affect his right to recover. Knowlton v. Milwau- 
kee R. Co., S. C. Wis. Jan. 8, 1884; 17 N. W. 
Rep. 17. 


88. NEGOTIABLE PAPER--EXCUSE FOR PRESENT- 

MENT. 

A holder of a note is not excused from presenting it 
for payment, so as to charge the indorsers, by the 
fact that the maker of the note, before its matur- 
ity, notified the president of the bank in which it 
was left for collection, that he would not be able 
to pay it at maturity. Applegarth v. Abbott, 8. C. 
Cal. Jan. 19, 1884; 1 W. C. Rep. 469. 


39. NUISANCE—DEFENCE—LONG USER. 

The fact that a nuisance was originally built remote 
from human habitation, and plaintiffs have since 
put up their dwellings, is no defence in an action 
seeking to enjoin the furtber continuance of the 
nuisance. Seifried v. Hays,Ky. Ct. App. 5 Ky. L. 
Rep. 369. 


40, OPTIONS—CONTRACT VOID. 

Contracts for the sale of commodities, where neither 
party contemplates the delivery of the property, 
but merely that the difference in price is to be paid 
according to the rise and fall in the market, are 
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gambling contracts, and any security founded on 
them is void. Lowry v. Diliman, 8S. CU. Wis. Jan. 
8, 1884; 18 N. W. Rep. 4. 


41. PARTNERSHIP—AGRICULTURAL PARTNERSHIP. 
A landlord furnished land and teams and feed for 
them, and the tenant supplied labor and provis- 
ions forthe laborers, inthe cultivation of the 
crop, the{gross product tobe divided between 
them, ‘without any account of expenditure made 

by either. Held, not to be an agricultural part- 
nership. Day v. Stevens, S.C. N. C. 17 Rep. 181. 


42, PARTNERSHIP—CREDITORS— LIEN. 

Partnership creditors can assert no lien on the part- 
nership property for the payment of their debts. 
though a partner has such lien, and may assert it 
for their benefit. Hvans v. Winston, 8.C. Ala. 
January, 1884. 


43. PARTNERSHIP—LIEN OF CREDITORS SALE BY 
PARTNER OF INTEREST. 
The sale by one of two partners of his partnership 
interest'to one who b his su or in the 
firm, does not destroy the priority of the right of 
a creditor of the original firm to payment of his 
debt out of the partnership property of the origi- 
nal firm to the extent of the other original part- 
ner’s interest in that property. Spurr v. Russell, 
S. C. N. H. Reporter’s Advance Sheets. 


44, PLEADING AND EVIDENCE—VARIANCE, 

A defendant can not under a plea of no considera- 
tion or total failure of consideration show a par- 
tial failure, nor can he undera plea of total fail- 
ure of consideration show there was no considera- 
tion. Wadleams v. Swan, S. C. Lil. Jan. 23, 1884; 
Reporter’s Head Notes. 


45. PRACTICE—FEES OF SUBP@NAED WITNESSES 

ONLY TAXABLE. 

The witness fees in civil cases, which are taxable 
against the losing party, are the fees of those wit- 
nesses only who are required to attend, who are 
subpenaed, and not those who appear merely 
upon request. Meagher v.Van. Zandt, 8. C. Nev. 
Jan. 23. 1884; 2 Pac. Rep. 57. 


46. PROBATE LAW—ADMINISTRATION ON ESTATE OF 

LIVING PERSON VOID. 

Letters of administration granted on the estate of a 
living person, although he be absent for more 
than seven years are absolutely void. Thomas v. 
People, S. C. Ill., 17 Rep. 147. 


47. RELEASE—VOID—RETURN OF CONSIDERATION 

NOT NECESSARY. 

If a release is obtained from a plaintiff by fraud and 
circumvention, he may repudiate the release and 
bring his action without first paying or tender- 
ing back the money received by him. C. R. JI. & 
P. R. Co. v. Lewis, &. C. Ill. Jan. 23. 1884; Re- 
porter’s Head Notes. 





48. REMOVAL OF CAUSES—TRIAL—DEMURRER. 

The hearing and decision of a cause upon a demur- 
rerisa trial within the meaning of the Removal 
Act. Nott v. Clews, U. 8. C. C., & D.N.Y., 
Dec. 14, 1883, 17 Rep., 182. 


49. STATUTES—EFFECT OF STATE STATUTES UPON 

FEDERAL PENAL Laws. 

State statutes allowing suits on State penal statutes 
to be prosecuted after the death of the offender, 
can have no effect on suitsin the courts of the 
United States for the recovery of penalties im- 
posed by an act of Congress. Hx parte Schrieber, 
U. &. 8. C., Jan. 7, 1884, 3S. C. Rep., 423. 





50. STATUTORY ( ONSTRUCTION—FOREIGN CORPO- 
RATIONS—SUFFICIENT DESIGNATION OF AGENT. 
The terms of a statute requiring foreign corpora- 

tions, before they do business in the State, to de- 
signate an authorized agent, upon whom process 
may be served, are sufficiently complied with by a 
corporation if it designates its general manager as 
such ag¢ nt, without giving the name of any per- 
son. Goodwin v. Colorado, etc. Co.,U. 8.8. C., 
Jan. 7, 1884, 3S. C. Rep., 473. 


51. STATUTORY CONSTRUCTION—MASTER AND SER- 

VANT —NEGLIGENCE—FELLOW-SERVANT. 

A statute which provides that a bell or whistle shall 
be placed on every locomotive engine, and shail 
be rung or sounded by the engineman or fireman 
sixty rods from any bighway crossing, and until 
the highway is reached, and that the ‘‘corporation 
owning the railroad shall be liable to any person 
injured for all damages sustained’’ by reason of 
neglect so to do, does not make the corporation 
liable for an injury, caused by negligence of the 
engineman or fireman in this respect, to a fellow- 
servant. Randal ». Baltimore, etc. R. Co., U. 
8. 8. C., Dec. 10, 1888, 3S. C. Rep., 322. 


52. STATUTORY CONSTRUCTION— ‘‘May.’’ 

A statute, which provides that a certain class of ac- 
tions ‘*may’’ be tried by jury, is permissive, not 
mandatory. Proctor v. Green, 8. C. N. H., Re- 
porter’s Advance Sheets. 


53. SrocK — Nor NEGOTIABLE — SALE BY THIEF 

Passes NO TITLE. 

Certificates of stock are not so far negotiable that 
the sale by a thief of an indorsed certificate passes 
title toan innocent purchaser. Barstow v. Sav- 
age Mining Vo., 8. C. Cal., Dec. 26, 1888, 12 Pac. 
Cc. L. J., 370. 


54. SURETYSHIP—‘‘ GUARANTY’? OF PAYMENT AT 

CERTAIN DATE. 

Where one ‘‘guaranties’’ the payment of asum of 
money at or before a specified time his contract is 
that of a surety, and on failure of the principal 
debtor to pay may be proceeded against by the 
creditor wi: hout having had recourse to the prin- 
cipal. Riddle v. Thompson, 8. C. Pa., 17 Rep., 
151. 

55. TRADE MARKS—VALVOLINE. 

The word ‘‘valvoline’’ is not the subject of a trade- 
mark upon lubricating oil. Leonard v. Wells, 
Eng. H. Ct , Ch. Div., Jan. 11, 1884. 


56. TREATIES—MEXICAN AWARD—RIGHTS OF CLAIM- 

ANTS. 

The citizens of a country are not parties to its inter- 
national treaties, and an award in favor of a citi- 
zen of the United States, under a treaty, against 
another country gives him no right of property in 
the sum awarded him which Congress is rot at 
liberty to control; and, if the President by reason 
of suspicions of fraud, orders the Secretary of 
State to withhold moneys so coming into his 
hands, the latter cannot be compeiled to pay the 
money to cluimants. Frelinhuyzen v. United 
States; United States v. Frelinhuyzen, U. 8.8. C. 
Jan. 7, 1884; 8S. C. Rep 462. , 


57. VENDOR'S LIEN—BONA FIDE PURCHASER—PRE- 

EXISTING DEBT. 

The conveyance of land by a debtor to his creditor 
in absolute payment and satisfaction of a prece- 
dent debt makes the creditor a bona fide purchaser 
of the land as against a vendor’s lien for purchase 


money of which he had no notice. West v. Taylor,. 


8. C. Ind. Jan. %, 1884. 
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58. WaGER—BETTING ON ELECTION NOT A “GAME.” 

A statute which provides that money lost by betting 

‘fon any game’’ may be recovered by the loser in 

an action therefor, does not apply to money lost 

by betting on an election. Schiller v. Smith, S. C. 
Ind. Jan. 24, 1883. 


59. WILL—CONSTRUCTION. 

Undera devise directing that the testator’s estate 
should atthe death of his wife ‘‘he as equally 
divided as possible among all his children or such 
of them as might be then surviving or their heirs’’ 
the representatives of children dying in the wid- 
ow’s lifetime take the shares of such children. 
Keay v. Boulton, Eng. H. Ct. Ch. Div. Nov. 27, 
1883, 49 L. T. 6381. 


60. WILL—CONSTRUCTION —U NMARRIED. 

Under a devise to ‘‘the surviving unmarried daugh- 
ters’’ of the testator’s sister, only such as are 
spinsters, not mere widows, take. Martins v. 
Malley, Eng. H. Ct. Ch. Div. Jan. 15, 1884. 


61. WiLL—DKvISE TO WIFE AFTERWARDS DIVORC- 

ED. 

Aj devise to the testator’s wife of an annuity be- 
comes inoperative, upon the annulment of the 
marriage upon her petition, though the testator 
made no alteration in his will after the decree. 
Boddington v. Clarat, Eng. Ct. App. Jan. 21, 
1884. 








QUERIES AND ANSWERS. 





(*,* The attention of subscribers is directed to this depart- 
ment,as a means of mutual benefit. Answers to queries will 
be thankfully received,and due credit given whenever request- 
ed. Tosavetrouble for the reader each query will be re- 
peated whenever an answer to it is printed. The queries 
wiust be brief; long statements of facts of particular cases 
must, for want of space, be invariably rejected. Anonymous 
communications are not requested. 


QUERIES. 





12. A purchases lant of !B, relying upon an ab- 
stract of title obtained from regular abstractors for 
gain, who certifies that said abstract shows all instr1- 
ments of record affecting the title to said land describ- 
ed. The abstract fails to show all the instruments of 
record, and ‘hence the title fails. A has a warranty 
deed from B, but B is insolvent, and now resides ina 
distant State. Will an action lie against the abstract- 
ors in damages before exhausting B? Would it be 
proper to plead B’s insolvency in an action against 
the abstractors? Does B cut any figurein an action 
between A and the abstractors? Please give author- 
ities from Mo. law. x. 





13. Isit right for a justice of the peace in Florida, 
bringing suit for a party on an open account, to issue 
subpenas for the plaintiff’s witness to appear at the 
first term of the court, which is simpiy the appear- 
ance term, and the defendant not being forced to 
trial, as, of course, till the next regular court? If the 
justice should issue subpeenas for plaintiff’s witness- 
es to the first term of the court, would not the 
plaintiff be liable to pay the traveling expenses of said 
witnesses at the appearance term of the court at which 
the defendant is not expecting the case to be tried? 

. A.C. U. 
Sumterville, Fla. 





| 


14 Asuitis brought before a justice to obtain the 
benefits of section 2353 Revised Statutes of Missouri, 
1879, and judgment is rendered against the purchaser 
of certain personal property (household goods) for 
the purchase price thereof and special execu- 
tion is issued against such property, and the same is 
sold by the constable against the objections of the 
judgment debtor, who claims exemption therein. In 
a suit against the constable, the finding of the justice 
that said judgment is for the ‘‘ purchase price” of said 
articles, conclusive against the judgment debtor; or is 
such recital in the justice’s docket and in the execu- 
tion mere surplusage? NEOSHO. 

St. Louis, Mo. 





15. A leased a stone building to B for aterm of one 
year at a monthly rent of twenty-five dollars, the rent 
to be paid monthly, on the last day of each and every 
month, and in case the rent was not paid promptly as 
specified, A should have the privilege of taking pos- 
session of said premises and declaring the lease ended, 
and B further agreed that if he did not pay the rent as 
therein specified, he would pay a forfeiture to A of 
one hundred dollars. B forfeited his contract after 
paying one month’s rent. A declares the contract 
broken by B, and brings suit to recover one month’s 
rent, and one hundred dollars as liquidated damages. 
Can he recover? Please cite authorities. 

x. 





16. A man, whose home is in New York State, is 
temporarily stopping in Province of Ontario, Canada, 


,and, while there. gives a resident of that province his 


note, as follows: ‘* » Ontario, June 16, 
1869. Thirty days after date I promise to pay John 
Jones, ororder, one hundred dollars, at his office in 
Ontario, Canada. Chas. Smith.’’ Smith then goes 
back to his home in New York, and remains there 
over six years. Thence be removes to Missouri and 
remains there a short time, and then comes to Iowa, 
where he has lived about six years. Suit is brought 
in 1883, on the note, in Iowa. Can the statute of 
limitations of either Lowa, New York, or of Ontario, 
be successfully pleaded in bar of recovery on the 
note? If so, which can be relied on? LEx. 











15. The people ina town in Florida, attempted to 
incorporate under the laws for incorporating: they 
met, voted, etc., elected a board of aldermen and 
mayor, aclerk and treasurer, who were botb alder- 
men, being inconsistent, so far as their offices were 
concerned, neglected to file any transcript of their 
proceedings in the clerk’s office for a year afterwards. 
They have incurred debts, imprisoned parties, and in 
every wav assumed corporate powers; they now pro- 
pose to file a transcript of their proceedings which 
were at the election a year ago, which the law required 
them to do forthwith. Now, can any act of said so- 
called corporation legalize itself after neglecting to 
comply with the law for incorporating towns? Can 
anybody legalize their proceedings, except the Legis- 
lature of the State? A.C. C. 

Sumterville, Fla. 








RECENT LEGAL LITERATURE. 





JACOB'S FISHER’S Dicest. An Analytical Digest 
of the Law and Practice of the Conrts- of 
Common Law, Divorce, Probate, Admiralty ant 
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Bankruptcy, and of the High Court of Justice 
and the Court of Appeals of Evgland, com- 
prising the Reported Cases from 1756 to 1883, 
with references to the Rules and Statures found- 
ed on the digests of Harrison and Fisher. by 

Ephraim A. Jacob of the New York Bar. Vol. 

10. Supplement 1878, 1883, New York, 1883: 

John C. Remick. 

This volume of this excellent digest, is the key 
to all the Engli-h decisions rendered during the 
yeare 1878. 1879, 1880, 1881 and 1882. We learn 
from a table prepared bythe editor, that during 
this period, about one hundred and seventy five 
cases were either rever-ed or overruled. This isa 
showing,which compels the lawyer who expects to 
know what is in progress, to keep abreast with the 
times, i. e. to have this digest at his side. Noth- 
ing isso convenient as a good digest, and this 
one certainly enjoys that quality. Itis of course 
prepared in accordance with the arrangement 
pursued in its predecessors. It is handsomely 
printed and bound. 





SCRIBNER ON DOWER. A Treatise on the Law of 
Dower by Charles H. Scribner, with additional 
Notes and References, by Alired I. Phillips; in 
two Volumes. Second Edition. Philadelphia: 
1883: T.& J. W. Johnson & Co. 

At this late day, it would seem thata large, 
comprehensive book on Dower would not meet 
with a hearty reception. Dower is one of the 
relics of the past. In a country where the free ex- 
change of lands is the life of its commerce, every 
restraint upon the alienation of real property 
must, of necessity, be removed.. There can be 
nothing so exasperating to a man of property than 
to have his wife step in just as the fiuishing stroke 
to a negotiation for its sale is being applied, and 
block the whole proceedings by the assertion of 
her rights, and by her stubborn refusal to release 
her right to the dower, which she may never live 
to pos-ess. Many of the State Legislatures have 
put an end to these things by the abolition of 
dower, and giving a surviving wife interests in 
the property of herdeceased husband. But some 
States still venerate the old institution, and in 
them it is well to have a reliable guide to the law 
of dower. The book before us is by a great odds, 
the most valuable work on the subject. It is writ- 
ten in a clear style and treats the law compre- 
hensively. The whole subject is thoroughly and 
ably discussed in ‘every conceivable phase. The 
arrangement is methodical, and the index entire- 
ly satisfactory. It may be said tobe rather prosy ; 
but the subject is a larger one than we at first 
blush, supposed; and we have come to the con- 
clusion that the subject could not have been dis- 
cussed lucidly and exhaustively, and with com- 
plete justice, within more confined limits. The 
origin, nature, and growth of the right in the 
mother country is first shown. Weare next in- 
troduced to its progress in this country. The re- 





quisites are next pointed out. Then the property 
to which the right attaches is elaborately describ- 
ed. The rights of others as affecting the wid- 
ow's ertate; the manner of its assignment; the 
remedy for its recovery at common law in equity 
and by statutes; the evidence to establish the 
right; the manner in which she may be estopped 
to assert it; the different methods by which she 
may lose it, or deprive herself of it, viz: by release, 
jointure, devises in lieu thereof,-election to take 
under her husband’s will, elopement, adultery. 
divorce and statutes of limitations; the modes of 
assignment; the question of dumages as affecting 
all parties; and, las'ly, the nature of her estate 
after assignment thereof and how it may become 
forfeited, are all in their turn fully and carefully 
treated. A great deal of law relating to real 
property generally, evidence, the relation of bus- 
band and wife, and many other topics, is neces- 
satily interspersed, and thus the work is conven- 
ient as a book of reference upon such topics. The 
subject could not have been handled with more 
satisfactory results, and it is well that the refer- 
ences are brought down to the present day. The 
work which is in two volumes is handsomely 
printed and bound. 








NOTES. 





——We should have added in our last, that Dr. 
McLain, of Detroit, recently recovereda $ 20,000 ver- 
dict in an action for libel, the largest on record. 


——South Carolina is the only State in the Union 
which has no divorce law. 


——For confusion of metaphors, we think this of a 
Philadelphia lawyer excels Sir Boyle Roche, who 
said, ‘‘Ismellarat. I see him floating through the 
air, but, mark me, [ shall nip him inthe bud.’”’ The 
Philadelphia lawyer said in court the other day: ‘‘Mav 
it please the Court, these gentlemen have gone on 
until bv assiduous incubation they have hatched some- 
thing that will hold water, and upon this they hang 
their bill.’’ 


—A bill has been introduced in the New York 
Assembly, to the same effect us the law sometime 
since enacted in Wisconsin, by which itis provided 
that whenever the issue of insanity is raised in crimi- 
nal cases, the Court shall appoint a com- 
mission to examine him and report before the 
trial as to his mental condition, instead of 
trying the plea at the trial. We believe that the 
Wisconsin statute provides for a preliminary 
trial by jury; and it is certainly questionable whether 
the New York bill is constitutional, since it deprives 
him of the right of trial in any event on the question 
of his sanity. If the commission finds him insane, 
then they will commit him and deprive him of his 
liberty without jury trial. Itis true that the constitu- 
tionality of laws committing lunatics on mere inqui-i- 
tion has been upheld; but it isa matter of serious 
doubt, whether the legislature, so long as they permit 
insanity to be a defence, and deprive him of a jury trial 
upon the truth of it. : ; 
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